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POLITY  OF  ENGLAND: 

WITH   A    VIEW   TO 

Difcovcr  the  True  Principles  of  the  Government, 

what  Remedies  might  be  likely  to  cure 

the  Grievances  complained  ofi 

AND     WHY 

The  feveral  Provisions  made  by  the  Legisl ature^  and 
tbofe  recommended  by  Individuals,  have  failed. 


Vt  in  fidibus,  ac  tibiis,  atque  cantu  ipfp,  ac  vocibus  concentiis  eft 
quidam  tcnendiit  ex  diftinftis  fonis,  quem  immutatumy  ac  difcre* 
pantem  auret  cniditae  ferre  non  poiTunt,  ifque  concentus  ex  diiR- 
miUlmanun  vocum  moderatione  concors  tamen  efficitur  et  cod- 
gruens :  fie  ex  frmmij  et  infimt^  a  mt£is  interjeftis  ordinibus,  ut 
ionisy    moderaia  ratione  civitas  confenfu    diiilixiillimarum  con- 

*  finite  et  qu«  harmonia  a  muficis  dicitur  in  cantu,  ea  eft  in  civitate 
Concordia,  arAiflimum  atque  optimum  omnt  in  republica  vinculum 
incolttmitatis. 
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Of  the  dangerous   Tenets  of  fome 

Perfonsi  who  feem  to  wifh  for  the 

Annihilation  of  Monarchy. 


CHAP.    I. 

INTRO  IXUCTION. 

WHILST  Jome  men,  Gouiting  popula- 
rity, are  talking,  in  general  teri99,  of 
the  majcjiy^  and  \h^ prerogatives  of  the  people; 
and  others^  more  particular,  claiming  to  be  the 
peculiar  favourites,  and  profefling  to  be  the 
fimuk  ^tbtpe^pk^  are  for  exaking  the  power 
of  the  honfe  of  commons,  by  taking  away  the 
B    ~  royal 


ON  THE  CONSTITUTIONAL     Book  I. 

royal  negatiye(i);  and  publicly  declare  their 
approbation  of  the  addition  of  an  hundred 
members  lately  propofed  to  be  made  to  the 
houfe  of  commons,  becaufe  It  .would  increafe 
the  power  of  that  houfe :  and,  added  to  this, 
when  men  are  fo  daring  and  abfurd,  as  to 
wifti  for  the  annihilation  of  monarchy  [2]  \  and 
we  are  daily  hearing  an  odious  diftindlion 
made^.of  the  king^s friends ^  and  Xht  friends  cf 
the  people ;  as  if  the  king  and  the  people  had 
feparate  interefts  j  it  may  not,  perhaps,  be  un- 
acceptable to  an  indulgent  Public,  to  fee  the 
fentiments  of  a  private  individual,  who,  by 
no  means  prefuming  on  any  merit  of  ftyle, 
but  rather  wifhing,  in  that  refpedl,  to  make 
fome  apology,  is  induced,  with  much  diftruft 
and  diffidence,  to  offer  a  few  plain  thoughts 
upon  a  fubjeQ:  of  great  importance,  as  2i  friend 
to  the  cotiflitution^  that  is,  as  he  underflands 
the  conftitution,  as  a  friend  to  both  the  king 
and  the  people^  the  king  and  the  kingdom. 

( I )  It  is  worthy  of  remark,  that  the  very  fame  doftrinc 
was  preached  up  by  the  Reformers,  previous  to  the  civil 
wars  in  the  dmc  of  Charles  I.  CLAR/Hiff.  RebeU-  ft>L 
edit.  B.y.  p.  433.  452,  453.  473.  48a-  49K 

(2);Scc  NOTE   [A]    attheend. 
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C  H  A  P.     li. 

.  tiftbe  Executive  Pnwer:  in  conjidering  which  ^ 
it  will  appear  that  the  Englijh  Government!^ 
.   although  it  bears  a  monarchical  Form^  is,  in 
reality^  rather  a  Republic. 

1r\ISPUTES,  fuch  as  thefe  I  have  mea-   Mlsforfunes 
tioned  (generally  fomented,  perhaps,  by  difpufef  be^ 
the  faSious  views  of  party),  have  in  all  age^s,   k'j'n^'^and^the 
produced  the  greateft  misfortunes.     In  an-  parliament. 
cient  times,  when  the  conftltution  was  in  its 
infancy,  the  nation  was  torn  to  pieces  with 
contentions  betwixt  the  king  and  the  barons.    • 
Afterwards,  the  military  geiiius  of  the  feodal 
fyftern  having  declined,  and  commerce  intro- 
duced a  new  fpecies  of  property  (by  which, 
in  time,  the  baronies,  or  great  part  of  them, 
were  bartered  away)^  we  find  a  new  power 
created  in  the   houfe  of  commons;  which, 
again,  in  its  turn,  became  as  dreadful  as  either 
of  the  others  to  the  whole  community- 

Let  us,  then,  enquire  into  the  principles  of 

the    conftitution  ;    and   endeavour    to    find 

B  2  fome 


ON  THE  CONSTITUTIONAL     fiotikl. 

fome  means  of  avoiding,  in  future,  the  like 
calamities. 


Dcfinidonof      The  political  writers  of  antiquity  (i).  Sir 

tion  by  Sir'    William  Blackftone  informs  us,  would  iK)t  al- 
WUJ.  Black.   ^  ^^^  ^^^  ^^^  ^^g^l„  fo^^3  ^f  g^,^. 

ment ;  to  wit,  monarchy^  ariftocracy^  and  de^ 
mocracy  (2).  And  there  may  yet  be  a  few 
perfons,  who,  like  Tacitus  (3),  may  treat  the 
notion  of  a  mixed  government,  formed  out  of 
them  all,  and  partaking  of  the  advantages  of 
each,  as  a  vifionary  whim,  and  one  that,  if 
cffeded,  could  never  be  lafting  or  fecure, 

'  But,  happily  for  us,  we  know  that  the 
^  Britifh  conflitution  has  long  remained,  and, 

(1)  Black.  Com.  Introd.  fed.  2.  p.  49.  410.  2d  edit« 

(2)  Montesquieu  fays, '  The  three  different  fpecies 

•  of  government  arc,  the  republican^  the  monarcbicalj  and 
'  the  difpotic\  the  republican^  in  which  the  body,  or 
*'  only  a  part  of  the  people,  is  pofleiTed  of  the  fupreme 

•  power  J  the  monarchical^  in  which  a  Cngle  perfon  go- 
*'  verns  by  fixed  and  eftafolifhed  laws ;  and  the  def^tki 
^  in  which  a  (ingle  perfon,  without  law,  and  without  rule, 

•  direfis  every  thing  by  his  own  will  and  caprice/  Sp.  L, 
b.  1.  c.  I. 

(3}  Black,  Com.  Introd.  fe^.  2.  p«  50. 

•''Itruft 
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*  I  taruft  wUl  long  continue,  a  ftanding  ex> 

*  ception  to  the  truth  of  this  obfervation.  For^ 

*  as  with  us,  the  executive  power  of  the 
■*  kws  is  lodged  in  ^ftnglc  per/on^  they  have 

*  all  the  advantages  oi  Jlrengtb  and  dijpatcb^ 
^  that  are  to  be  found  in  the  moft  abfolutc 

*  monarchy ;  and,   as  the  legiflature  of  the 

*  kingdom    is    entrufted    to    three    diftinft 

*  powers,  ihtireiy  independent  of  each  other ; 

*  &rft,  the  king;  fecondly,  the  lords  fpiritual 

*  and  temporal,  which  is  an  artftocratical  af* 

*  fcmbly  of  perfons  felefted   for  their  piety^ 

*  thdr  birtb^   their  wifdom^  their  valour^  or 

*  their  property ;  and,  thirdly,  the  houfe  of 
'  commons,  freely  chofen  by  the  people  from 
'  among  tbemfelvesy  which  makes  it  a  kind  of 

*  democracy ;  as  this  a^regate  body,  actuated 

*  by  diflferent  i^rings,  and  attentive  to  dif- 
'  fcrent  interefts,  compofes  the  Britifh  par- 

*  liament,    and  has  the  fupreme  difpofal  of 

*  every  things  there  can  no  inconvenience 
'  be  attempted  by  dther  of  the  three  branches, 

*  but  will  be  withftood  by  one  of  the  other* 

*  two ;  each  branch  being  armed  with  a  ne- 

*  gative  power,  fufficient  to  repel  any  inno- 

B  ^  *  vation 
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^  vatlon 'which  it  fhall' think  inexpedieat  or 
^  dangerous. 


*  Here,  then,  is  lodged  they^wr^/^f/^/y  of 
the  Britifh  conftitution  ;  and  lodged  as  be-^ 
ncficially  as  is  poffible  for  foclety.*  For  in 
no  other  ftiape  could  we  be  fo  certain  of 
finding  the  three  great  qualities  of  govern- 
ment fo  well  and  fo  happily  united.  If  the 
fupreme  power  were  lodged  in  any  one  of 
the  three  branches  feparately,  we  muft  be 
expofed  to  the  inconveniences  of  either  ab- 
folute  monarchy,  ariftocracy,* or  democracy; 
and  fo  want  two  of  the  three  principal 
ingredieilts  of  good  polity,  either  virtue^ 
wlfdoin^  ox  power*  If  it  were  lodged  in  any 
two  of  the  branches  j  for  inft^nce,  in  the 
king  and  houfe  of  lords,  our  laws  might 
be  providently  made,  and  wdl  executed, 
but  they  might  not  always  have  the  good  of 
the  people  in  view :  if  lodged  in  the  king 
and  commons,  wejhould  want  that  circum^ 
Jpeaion  and  mediatory  caution^  which  the 
WISDOM  of  the  peers  is  to  afford:  if  the  fu- 
preme rights  of  legiflature  were  lodged  in 

'  the 
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*  the  two  houfes  only^  and  the  king  had  n^ 
'  negative  upon  their  proceedings,  they  might 
'  ie  tempted  to  encroach  upon  the  royal  prcro^ 
^  gativcj     ory  perhaps^   to  aboli/b  the  kingly 

*  2^^,  and  thereby  weaken  (if  not  totally  de^ 

*  Ji.roy)  thejircngth  of  the  executive  powef. 
^  "^m  the  cdnftitutional  government   of  this 

*  iiland  is  fo  admirably  tempered  and  com^ 

*  pounded,    that  nothing   can    endanger  or 

*  hurt  it,    but  dcjlroying   the   equilibrium    of 

*  power  between  one  branch  of  the  legijlature 
'  and  the  reji ;    for  if  ever  it  (hould  happen, 

*  that  the  independence  of  any  one  of  the  three 

*  Jbould  be  loji^  or  that  it  Jbould  become  fubfer- 

*  vient  to  the  views  of  either  of  the  other  two^ 

*  there    would  foon  be  an  end  of  our  conjli-^ 

*  tution  (4).' 


By  a  careful  obferver  I  believe  it  will  be  '«  ^'^^  ^^^f^ 

or  commons 

found,  that  the  houfe  of  commons,  ,the  demo-  the  laws  for 

.  ,  fecuring  pri- 

cratical  part  of  the  conltitution,    i^,    agree.-  vatc  rights, 
ably  to  the  notion  of  republicans,  the  great   f^res  for'^hc' 
wheel  that  moves  the  vaft  machine  of  go-  Prtinafc!'''^' 

o 

♦l  f    I 

(4)  Black.  Com.  Introd.  feft.  a.  p.  51. 

B  4  vernment. 


t  ON  THE  C0N5TnUTIC»JAL     Botikt. 

vcrnnient  With  that  honfe  all  laws  f or  f6- 
turing  the  private  rights  of  individuab^  arc 
permitted  to  originate.  With  them  the  paU-^ 
Heal  interffts  of  the  nation  at  large  may  be  laid 
to  be  intruiled ;  for,  having  the  power  <X 
granting  the  fupplies,  they  can  prevent  any 
meafure  they  may  judge  hurtful  to  the  com- 
munity from  being  carried  into  adion  ;  and^ 
when  begun,  from  being  further  profecuted.' 

The  execttv^       BuT,  although  the  laws  for  fecuring  the 

tionintruftea         ^  '    ^  ... 

to  the  mo-  private  rights  of  individuals^  are  allowed  to 
originate  in  the  houfe  of  commons,  yet  it  is 
not  permitted  to  the  houfe  to  interfere  in  the 
leaft  with  their  execution.  That  power,  unr 
^  der  proper  limitations,  is  intruded  to  the  mo^ 
narch  (5). 

An;>,  with  refped  to  tht  political  intere/ls 
of  the  nation  J  although  the  houfe  of  commons 
have  a  right  to  judge  of  their  expediency, 
before  they  grant  the  fupplies,  yet  it  would 
be  highly  improper  that  they  fliould  interfere 

(5)  This  is  what  is  diftinguifbed  by  Montefquieu,  as  the 
executive  power,  in  aW affairs.    Ep.  L.  b,  ii.  c.  19. 

witb 
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with  the  application  of  the  money  a/Ur  it  is 
granted.  The  execution  of  tlie  meaftires  for 
which  it  is  defigned,  is  therefore  je  J^re^ 
whatever  it  may  1>e  Je  failo^  intrufted  to  the 
monarch ;  or  rather,  perhaps,  to  fuch  men  as 
he  choofes  to  appoint  to  be  lits  minJfters^ 
affifted  by  tlie  advice  of  fuch  diAiingdiihed 
perfonages  as  his  majefly,  and  not  the  tioufe 
of  commons,  may  call  to  his  council  (6). 

If  thfe   houfe  of  commons  had  any  the  Retfonsfbr 

it 
finalleft  profpe£t  of  advantage  to  themfelves 

from  grantii^  the  fupplics^  they  might  be  too 
heedleis  in  granting  them.  The  execntive 
power  mUft  be  lodged  femewhere ;  and  it  ivas 
thoi^ht  there  would  be  fcfs  -danger  of  profuf- 
fion  in  one  perfon  than  in  a  multitude.  If  the 
power  had  been  in  the  houfe  of  commons,  it 
wottld  *  have  created  nottiing  but  contention. 
The  public  good  would  have  yielded  to  pri-^ 
vate  intereft.  But,  befides,  both  in  the  ap- 
plication of  the  money  which  is  granted,  and 
in  various  other   inftances,  unanimity,  uni- 

(6)  This  may  be  diftinguiibed  as  the  executive  {>owtr^ 
in  political  matters. 

formity, 
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formity,  fecrecy,  decifion,  and  ftrength  or 
vigour  in  the  execution,  might  often  be  indif- 
penfabiy  s^nd  aifolfitefy{y)ncctSi^Tj ;  andthefe 
would  ftrike  with  moft  force,  like  a  bullet, 
when  united  in  one  perfon.  And  as^  the  great 
political  intereils  of  the  nation,  in  making 
^4  carryiag  on  war,  forming  alliances,  en- 
tering into  treaties,  making  peace,  and  feve- 
ral  other  matters,  could  not,  like  the  private 
rights  of  individuals,  be  bound  by  written 
laws,  but  niuft  depend  upon  contingencies 
and  events  intirely  uncertain,  and  might  often 
require  inftant  difpatch;  it  fcems  to  be  a 
matter  of  neceffity,  that  this  power  fhould  be, 
in  a  great  degree,  difcretionary  and  abfolute ; 
it  was,  therefore,  moft  peculiarly  fitted  for 
monarchy, 

(7)  SirW.BLACKSTONElaysitdownasaprinciplc,tluit, 
in  the  exertion  of  lawful  prerogative  y  the  king,  has  quoad  bac 
fovereign  power,  and  is  and  ought  to  be  abfolute  j  that 
is,  fo  far  abfolute^  that  there  is  no  legal  authority  that 
can  either  delay,  or  refift  him.  Com,  b,  i.  c.  7.  p.  25a 
257.  where  he  very  properly  diftinguifhes  between  that 
ahfohte  power^  which  is  vefted  in  the  prince  5  and  that  ruh- 
tional  rejifianciy  which  may,  poffibly,  be  juftifiablc  in  the 
^ple. 

But 
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But  though  the  king  in  council  is  intruft-^ 
ed  with  the  adnniiniftration  of  the  meafures  to 
be  purfued  for  fecuring  the  political  intereft 
of  the  nation ;  yet  the  only  power  almoft 
which  he  exercifes,  Is  the  appointing  mlni- 
fters  of  ftate,  and  naval  and  military  com-* 
mandersy  who  are  charged  with  the  adua} 
execution  of  thofe  meafures. 

And  though  the  adminiftration  of  the  laws 
for  fecuring  the  private  rights  of  individuals^ 
may  be  alfo  faid  to  be  intruded  to  the  king 
}n  council ;  yet  he  can  interfere  no  otherwife 
in  their  execution,  than  by  appointing  judge$ 
or  minifters  of  jufti<:e, 

That  the  judges  may  be  totally  uninflu- 
enced by  the  power  which  appoints  them, 
they  are  efi^bled  to  hol4  their  places,  not 
during  pleafure,  but  fo  long  as  they  fhall  well 
behave  tbemfelves^ 

That   there   may  be  no  failure  in   the  Subjcatothc 
execution,   either  of  the  laws  for^  fecuring  [^cS^^f^,. 
the   private  rights    of  individuals^    or   the 
jpi^sSuxcs  for  fecuring  the  political  inter ejls  of 

the 
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the  kingdom^  the  houfe  of  commons  enjoy  ihc 
privilege  of  impeacliing  all  the  great  minifierS| 
political,  civiJ,  and  military. 

And,  that  it  may  not  be  in  the  power  -of 
the  crown  to  fcreen  the  ©Senders,  the  king 
}s  not  permit'ted  to  pardon  them* 

And,  as  a  ftill  further  fecurity  of  the  civil 
^i>d  political  intereifts  of  the  community,  the 
trial  by  jury,  and  the  liberty  of  the  prefs,  have 
yelled  in  the  fociety  at  large  the  judicial  aixi 
cenforial  powers. 

So  that  primarily,  ultimately,  and  fubftan- 
tially,  the  great  efiicient  powers  of  the  ftate, 
leglflative,  inqiiifitorial,  judicial,  and  cenfo- 
rial, may  be  faid  to  be  principally  intruded 
witli  the  people.  What  would  the  moft  zeal- 
ous republican  have  more? 

yet  the  mo-        Yet  a  notion  prevails,  that  the  crown  en- 

thought  to      j<^ys  the  fole  power  of  aftual  government.   In 

rtwf^'pow^n    g^^^r^U  the  crown  and  the  government  mean 

rfie  fame  thing.     The  fovereigii,  as  the  k— g 

is  called,  though  only  executing  the  meafurcs 

dictated 
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fiftsbed  by  the  legiflature  (the  iupreme 
authoritj),  is  charged  with  being  the  author  o£ 
them.  He  alone  was  blamed  by  fome  £x  the 
late  conteft  with  the  colomies,  at  prefeat  tba 
itates  of  America ;  although,  notwithibmding 
vvhait  has  been  faid  to  the  contrary,  it  is 
ptain,  that,  at  firfl,.  the  war  wa»  a&  agree<« 
able  tx>  a  majority,  amounting  nearly  lo 
an  imanimity,  of  the  parliament^  and  of  the 
people  attb,  as  to  the  crown.  When  the  eveni 
tuTfiyed  out  unfuccels&iUy,  the  crowa  agaim 
bore  the  obloquy ;  although  the  ill  fuccefe  of 
9ur  arms  might,  perhaps,  with  as  equal  juftice^ 
have  been  attributed  to  afadtious  oppofition  and 
obiku£tion,  which,  in  time,  was  produced  to 
the  executive  authority  in  parliament,  as  to  any 
mifconduA  in  the  executive  authority  itfelf. 

**  Under    every  monarchical    eftabliih-  Erroncoos 
ment,  it  may  be  neceflary  to  diftinguifli  the  words  y&vr. 
prince   from  his  fubjei^s,  not  only  by  the  ![^Jf^^//*^ 
outward  pomp  and  decorations  of  majcfty, 
but  alio  by  afcribing  to  him  certain  quali-* 
ties,  as  inherent  in  his  royal  capacity,  dif- 
tjnSt  from,   ^nd    fuperior  to,  thofe  of  any 
2  other 
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Other  individual  in  the  nation;  For,  though 
a  philofophical  mind  will  confider  the  royal 
perfon  merely  as  one  man,  appointed  by 
mutual  confent  to  prefide  over  many  others, 
and  will  pay  him  that  reverence  and  duty 
which  the  principles  of  fociety  demand  ; 
yet  the  mafs  of  mankind  will  be  apt  to 
grow  infolent  and  rcfraflory,  if  taught  to 
confider  their  prince  as  a  man  of  no  great- 
er peifeftion  than  themfelves*  The  law^ 
therefore,  afcribes  to  the  king^  in  his  high 
political  chafader,  not  only  large  powers 
and  emoluments,  which  form  his  preroga-* 
five  and  revenue,  but  likewife  certain  at- 
tributes of  a  great  and  tranfcendent  nature  J 
by  which  the  people  are  led  to  confidei* 
him  in  the  light  of  a  fuperioi'  being,  and 
to  pay  him  that  awful  refpedl,  which  may 
enable  him,  with  greater  eafe,  to  carty  on 
the  bufinefs  of  the  government  (8)." 

In  a  word,  in  England,  the  king  is  called 
fwcreign;  yet,  in  truth,  the  real  (9),  fupremc^ 

.  (8)  Black.  Com.  b.  i.e.  7.  p,  241. 
(9)  lb.  Introd.  feA.  2.  p.  49. 

irrefiftiblev 
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Irrefiftible,  abfolutc,  uncontrollable  authori- 
ty, in  which  itic  jura  Jummi  imperii^  or  the 
rights  of  fovereignty  refide,  is  vefted,  not 
in  the  monarch  only,  but  in  the  king,  lords, 
and  commons  united;  in  other  words,  in 
the  legiflature.     Hie  king  is,  in  fad,  little  Thctmgtlid 

,1  ^  great  admiai^ 

more  than  the  great  administrator    of  ^rator  of th» 

,  .  ,  .     government^ 

tbe  government  J  or  executive  power:  it  orexraut^g' 
may,  therefore,  perhaps  juftly  be  queftion-  ^v^^'**^ 
cd,  whether  the  appellation  c^fovereigtt  hath, 
in  reality,  produced  that  refpe£t  which  was 
intended  j  or,  by  attributing  to  him  the  fole 
power  of  government^  it  hath  not  rather  lef- 
iened  the  efteem  for  his  authority  j  and  by 
direding  the  people,  of  late  years,  in  their 
«  fearch  for  a  redrefs  of  grievances,  to  a  wrong 
objc£t,  it  hath  not  contributed  to  the  in- 
creafe  of  our  misfortunes,  rather  than  afforded 
the  means  of  redrefs. 
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CHAP.    III. 
Origin  of  the  ConfHtuiion. 

CgnKtnrioa    T>ERHAPS  few  fubjcAsof  inquiry  have  more 

the  feodal  engaged  the  wridngs  and  the  pafiioiis  o£ 

tar* 

men  in  Great  Britain,  than  thofe  which  regard 

the  eoniHtutk)n.  Bi^t  while  ibme  have  direded 

their  inquiriea  only  to  exalt  the  power  of  the 

crown,  and  others  only  to  exalt  that  of  the 

commons,  few  have  tried  the  juftnefs  of  their 

notions  by  the  only  obged  which  could  throw 

light  on  the  queflion,  or  indeed  on  almoil  any 

queftion  where  it  is  neaefTary  to  trace   to 

its  fource  the  hiftory  of  an  ancient  law  or 

conftitution,    and   beftow    certainty    upon 

their  conclufions :    The  object  I  mean,  is  the 

feodal  plan  of  government  (i). 

(i)  Dalrymp.  Eflay  towards  a  General  Hift.  of 
Feod«  Prop.  257.  The  feodal  law  formerly  prevailed  in 
fo  many  countries  in  Europe,  that  Spelman  (on  Parlia- 
ments, p.  57.)  calls  it  the  law  of  nations  in  our  weftera 
orb.    Black.  Com.  Introd.  36. 

When 
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Whfn  Waiiato,  the  Norman,  conquered 
this  country,  it  is  natural  to  fuppofe  he  would 
^blifh,  or  at  leaft  mofe  ftrongly  confirm  (2)^ 
that  fyftem  of  government  with  which  he 
was  heft  acquainted*  And,  at  a  time  when 
no  right  was  fubmitted  to  but  that  df  the 
ftrongeft,  perhaps  no  fyftem  of  government 
could  well  be  conceived  more  fuitable,  than 
a  military  fubordmatibn. 


C  H  A  P.    iv. 

Of  the  judicial  Power t, 

BUT  however  well  adapti^d  ail  abfolutej  Fcodallaw 
.       ^.  ^         dcfeaiveasi 

undifputed    authority,   in    one    perfon,  rule  of  «v// 
toight  be  to  military  coiicefns,  it  was,  in  civil 
and  politicial  affairs,  found  to  be  a  dangerous 
principle* 

As  a  rule  oi  civil  policy,  the  feodal  fyftdm  Riiedndpfo^ 
was  certainly  very  defedlive.     It  was,  per-  J^,«Watt-* 
Ups,  a  natural  idea  at  the  firft,  that  the  king  ^^^^' 
Ihould  be  the  common  arbiter,  as  it  were,  be- 

V       .        (t)  S^  JJOTE  [D]. 

C  tween 
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(ween  his  fubje£b  ;  and  that  the  fame  power 
^hich  decided  a  difputc^*  fhould  aMb  eoforte 
^he  determination :  but  in  time  it  wae  difcovei>* 
edj  thdt'when  the  executive  magiftrate  was  alfo 
ihe,  judge y  it  was  eafy.  to  convert  that  which  wai 
meant  for  the  protedion  of  the  people  into 
an  inftrument  of  pppreffion.  •  It  was  an  in- 
judieiaJ  jury  to  xhQ  JubjeS  (i),  that  the  jqdge  ihould 
rated  from      be  at  the  fame  time  the  party  profectitinc:* 

thcexicutive.  ^       ^ 

and  have  the  benefit  of  the  confifcations.  It 
was  an  injury  to  xhtfovereign  (2),  who  muft 
either  have  th?  ridiQUlotts  power  of  making 
and  unmaking  his  owa  decirion$|>  or  be  de- 
prived of  the  moft  glorious  attribute  of  fovc- 
rei^ity,  that  of  granting  pardons. 

Mia  regis  Tu£  dangers  of  ihe  aula  r^r/(3)  Wtret 

and  temp'      therefore;,  gradually:  fec^n  into ;    and  in  the 
icrfvcdr"""  reign  of  Henry  IL  the  ancient  mo^ei^oiai 

{i)  %^.h.  b.  vu  c,  5, 

(2)  Ibid. 

(3)  ^bls  fingle  court,  which,  in  the  time  of  the  Con* 
^eror,  ufed  to  fi%  in  the  ball  of  his  own  palace,  c^^^cut* 
ed  that  bufinefs  which  is  at,  prefent  divi^  among  the 
four  tourts,  of  chancery^  king's  bench,  common  pleas, 
axul  exchequer,    Dai^i^tpt*  Hift.  Fe^d.  Prop.  229. 

by 
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by  jfifji  which,  had  been  pradifed  by  the 
Saxonsy  was  revived^ 

By  M^a  Cbartay  granted  by  king  John,  Magnacbart^ 

cranted  by 

and  renewed  by  his  foa  Henry  IIL  (which  wmgjobn. 
laftij  the  fipA:  ad. of  parlianoient  that. appears 
in  RuPFbBAp'a  CoUe^n  of  the  Statutes), 
tiiifi  privilege  of  a  trial  by  jury  was  more 
firongly  confirmed.  And,  in  order  that  the 
iiutors  mdght  be  no.  longer  h^rafled  with 
foHowine  the  king's  perfon  in  all  his  pro- 
grcffesj  the  court  of  ciommon  pleas  was 'fixed 
at  Weftrainfter^  affizes  were  direded  to  be 
taken  in  'their  proper  counties,  and  annual 
circuits  were  eftablifhed. 

This  charter ^  or  writing,  as  confirmed  by  ' 

king  Edward  ^  contains  thirty-feven  fhort 
articles,  ads,  or  chapters;  redreffing  many 
grievances  incident  to  feodal  tenures,  of  no 
finall  moment  it  the  time  ;  though  now,  un- 
fc&  coilfidered  attentively,  knd  with  this  re- 
trofped>  they  feem  but  of  trifling  concern  (4)* 

(4)  B1.AC&.  Com*   b.  iv.  c.  33.    p.  416*      Set 
NOTE  [C]/ 
V-  C  a  Gnat^ 
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Or^at^  neverthclefs,  it  Gertainly '  was  ;  '  for, 
though  it  contains  only  ten  quarto  pages  (5), 
and  thofe,  at  that  time,  all  the  written  law 
of  the  ^  laha  (6) ;  yet,  to  refcue  the  judicial 
power  out  of  the  hands  of  the  executive,  by 
declaring  it  to  be  law,  as  it  does  in  cap.  29/ 

•  That  no  freeman  [nuilus  liber  bomo^  fliall  be 

•  taken,  or  ixnprifoned,  01*  be  diOTeifed  of  his 

•  freehold,  or  liberties,  or  free  cuftoms,  or  be 

•  outlawed,  or/Cxiled,  Or  any  otherwife  de- 

•  ftroyed,  hvxhj  lawful  judgment  of  his  peers 

•  [pariijm,  or  equals  (7)],  or  by  the  law  of  the 

•  land{^)\    and  that  juftice  fliould   not  be 
foid  (9),  denied,  or  deferred  j  which,  in  juft 

(5)  Sec  Collcaion  of  die  Statutes,  by  Owen  Rurr- 

HEAD. 

(6)  From  this  circumftance,  one  would'almoft^ima^ 
gine,  that  the  crown  formerly  enjoyed  defpotic  power  ^ 
for  in.abfolute  governments,  the  laws  are  always  few  and 
Cmple.     •  Hence  it  is,  that  when  a  pcrfon  renders  him— 
^  fetf  abfolute  (witnefs-  Csefar,  CromWell,  the  king  of 

•  P.— a,  and  many  others),  he  immediately  thinks  of 

•  Amplifying  the  laws/     Sp.  L,  b.  vi,  c.  2* . 
^^  (7)  See  NOTE    [DJ. 

(8)  See  N  O  T  E  [E]. 

(9)  Sec  NOTE   [FJ. 

ft 
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fo  many  words,  holding  out  a  protedion  for 
the  eflential  rights  of  the  fubjeS,  that  is, 
for  the  fafety  and  liberty  of  their  perfons^  and 
the  fecurity  of  their  property ^  was  no  fmali 
advance  from  arbitrary  power;  and  there- 
fore deferring  of  the  higheft  encomium  from 
our  anceftors*  And,  confidering  the  flavilh 
nature  of  the  fruits  incident  to  the  military 
tenures,  which  the  great  charter  took  away, 
or,  at  leaft,  greatly  moderated,  it  well  de- 
fended to  be  called  a  Charter  of  Liberty.  We 
cannot,  therefore,  wonder  that  our  forefathers 
were  attached  to  it  to  a  degree  of  adoration ; 
to  find  that  they  caufed  it  to  be  read  twice 
a  year  in  all  cathedrals;  and,  as  Sir  Ed- 
ward Coke  informs  us  (lo),  to  be  confirm- 
ed no  lefs  than  thirty-two  times  (ii).  But 
liberty  was  a  plant  of  a  flow  growth.  .  In 
upwards  of  an  hundred  and  forty  years,  vi%m 
from  the  time  of  the  conqueft  to  the  great 

(lo)  2  Inft.  Proem, 

(l  I )  RuFFHiAD,  in  his  Preface  to  the  Statutes,  p.  19. 
fays,  «  The  great  charter  was  confirmed  more  th^n 
^  thirty  times/ 

C  3  charter 
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charter  of  Henry  III.,  it  had  only  advanced 
to  fuch  a  growth  as  to  fill,  as  we  hav^  ol>* 
feryed^  ten  pages  in  our  Statute  Book.  From 
that  time,  to  the  end  of  the  reign  of  queen 
Elizabeth,  all'  oiu:  written  law  was  comT 
prifcd  in  two  volumes  in  quarto.  But  from 
the  beginning  of  the  r?ice  of  the  Stuarts 
(defpotic  as  they  were  thought  to  be)  to  the 
prefent  time,  the  Statute  Book  has  been  aug- 
mented with  eleven  more  volumes  in  quarto^ 
exclufive  of  the  ftatutes  for  the  three  laft 
years  (12). 

EdivA.  pave       In  the  reign  of  Edward  I,  (13),  the  kiiwr 

up  the  prcro-  . 

gative  of  in-  gave   up   the  royal   prerogative  of  fending 

rcrfering  in  .  ^        .  .  r      /       \ 

private  mandates  to  interfere  m  pnvate  caules  (14). 

cau  fes. 

C/&rt.i.  grant-  By  the  petition  of  right  in  the  time  of 
tion  of  nght,  Charles  I.  (15),  and  the  abolifhing  in  his  reign, 
Snaw,    b^fides  martial  law,  the  court  of  high  com- 

(is)  Sec  NOTE   [G]. 

(13)  Black.  Com.  b.  iv.  c.  33.  p.  419, 

( 1 4)  Confirmed  by  2  Edw.  III.  c.  8.  5  Edw.  HI.  c.  9. 
i4Edw.IIL  ft.  I,  c.  14,  25  Edw.  III.  ft.  5.  c.  4. 
28  Edw.  III.  c.  3.  42  Edw.  III.  c.  3.  11  Rich.  11.  c.  10. 
16  Cha-  L  c.  10.  and  x  W.  and  M.  ft.  2.  c.  2. 

(is)  3 Cha.  I. 

miflioa 
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miSoQ  (which,  as  a  judicature  (i6)  for,  the  "jl^^?^ 


andtheconitt 
_  1  com* 

trial  of  ccckfiaftical  caufes.  conferred  on  the  miffion  »d 

^  mr  chamber. 

king  an  ahfoiute  power  in  the  cburcb)^  and 
Ac  court  of  ftaf-chamber  (which,  allowing 
in  ciyil  caufes  the  king's  proclamations  to  have 
the  force  of  laws,  beftowed  upon  the  monarch 
the  like  abfolute  authority  in  the  Jiate)^  the 
power  of  the  king  and  privy  council,  over 
the  perfon  and  property  of  the  fubjed,  was 
further  reftrained* 

Charl£s  IL,  in  xiitbahtastorpusz.^ii'jY  Ci&.lL grant- 

ed  the  bahesu 

cffediually  guarded  the  perfon  of  every  man  corpus  aa. 
from  arbitrary  imprifonment,  though  com- 
mitted even  by  the  king  in  council. 

The  zQl  appointing  the  coronation  oath,  Temp.«r.in. 

coronation 

which  affords  now  an  evidence  of  an  exprefs  oath  appoint- 
contraA  of  the  prince  with  his  people-(i8),  rights  paffed, 
the  bill  of  rights  (19),  which,  by  pronoun-  fclucmenn 

(16)  16  Cha.  I.  c.  10.     Anno  1640* 

(17)  31  Cha.  II.  c.  a.   Anno  1679. 

(18)  I  W.  &M.  feff.  I.  C.6. 

(19)  I  W.  &  M.  feff.  2.  c.  2. 

G  4  cing 
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and  aa  for      ^ing  the  difpenfing  power  to  be  illegal,  hath 

making 

judges  more    maintained  the  fuperiority  of  the  laws  above 

independent, 

and  to  pre-     the  king ;  and  the  aft  of  fettlement  (20),  all 

vent  the  ;  ^  '  . 

king's  par-  pbtained  foon  after  the  Revolution,  have  more 
pleaded  to  exadly  Un^ited  the  boundaries  of  the  prero* 
ry^impeapht"  gative,  and  afqertaincd  the  fupremacy  of  the 
law. 

The  judges  hplding  their  offices  (no  longer 
durante  bene  placito^  but)  quamdiufe  benege/^ 
ferint  (21)  ;  and  having  had  competent  fala- 
ries^  irrevocably  fixed  upon  them  (22),  the 
adminiflrfiUon  of  ip^partial  juftice  is  fUU  more 
effedually  fecur^d. 

And,  laftly,  to  prevent  any  malverfation  in 
their  offipes,  the  judges  are  made  fubjedto 
impeachment  in  parliament ;  a  judgment  up- 
on wh\ch  is  of  fo  high  authority^  and  thought 
fo  neceflary  to  be  removed  from  any  power 
of  the  crown,  that  it  is  not  fubjed  to  the 
royal  pardon  (23). 

(20)  12  &  13  W.  III.  c.  ji.  f.  3. 

(21)  Ibid. 

(22)  32  Geo.  II.  c.  35.  and  i  Geo.  IIJ.  c.  23. 

(23)  12  &  13  Will.  III.c.  2.  f.  3. 
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CHAP.    V. 

Of  the  Legljlatlve  Power ^ 

BUT  if  the  feodal  fyftem  was  defedive,  Feodalfyf. 
,/  ^  ^  '    tcm  ill-calcu* 

as  a  fyftem  bf  cxvil  liberty,  it  was,  per-  Jat«d  'o  P'o- 
haps,  no  lefs  defedive  as  a  fyftem  oi  politi-^  liberty. 
ro/  liberty. 

•  If  confidered  as  a  military  eftablifliment 
under  the  abfolote  fway  of  one  great  com^ 
mander,  it  is  not  .likely  that  men  inyefted 
with  fovereign-like  authority  Within  their 
own  diftridls,  would  eafily  fabmit  to  be  com-f 
manded.  If  looked  upon  as  an  oligarchy, 
where  many  were  confefledly  more  upon  a 
level,  it  muft  naturally  beget  a  competition, 
and  that  competition  a  contention  for  power^ 
equally  fatal  to  liberty.  Hence  thof(j  bloody 
wars  betwixt  the  king  and  the  barons  in  the 
times  fucceeding  the  Norman  cohqueft ;  when, 
quactifique  via^  the  nation  feems  to  have  had 
no  other  alternative  than  tyranny,  monarchical 
pr  ariftqcrati^al^ 

J  KNOW 
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The  rife  and       I  KNOW  it  is  faid,  that,  by  the  feodal  con^ 

progreis  of 

iht  ligiflative  ftitution  as  eftabliflxed  by  the  Normans,  the 

power. 

barons  fat  with  the  king  in  parliament ;  and 
as  there  is,  perhaps,  no  maxim  (i)  in  poli^ 
tics  more  generally  true,  than  that  power  will 
follow  property  ;  and  as  the  Saxon$  had 
their  micbd-fjnotb^  or  great  council,  micbcl^ 
gemote^  or  great  meeting,  netittena-gemote^  or 
meeting  of  wife  men  ;  fo  it  is  natural  to  fup- 
pofe,  that  the  Norman  chieftains,  who  be-* 
came  the  principal  proprietors  of  the  kin^ 
dom  ;  and  who,  in  the  countries  from  which 
they  originally  came,  were  fo  little  inferior  to 
the  prince,  as  to  be  called  his  comites^  that 
is,  bis  companions,  fhould  alfo,  on  all  ar*? 
duous  occafions,  be  cdled  to  the  king's  council, 
pr,  as  many  ancient  writers  term  it,  colloquium. 
It  was  furely  a  great  :fan£do&  to  the  laws^ 
ei|)ecially  thofe  which  were  to  impofe  taxes  Qt\ 
the  people,  and  was  well  ealctilated  to  fecure 
obedience,  to  have  them  made  with  their  ^owq 
concurrence.  And  we  are  accordingly  told^ 
that  in  Edward  the  Uld-'s  rime,  an  ad.  of 

(i)  Dalrymp.  Hift.  Fcod.  Prop.  134. 

4  parliament 
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}>ariiametlt  made  in  the  xeign  of  William 
the  CotiquercMr,  was  {beaded  in  the  cafe  of  the 
fibbey  of  St^  Edmundfbuiy  {2),  and  judici<' 
ally  allowed  hy  the  court*  Neverthelefe,  the 
lame  feodal  pr  military  principle  of  fubmif* 
fioQ  to  one  fiommander,  which  appears  to 
have  governed  in  the  judicative  department 
immediately  after  the  conqueft,  feems^to  have 
pctended  itfelf  greatly  into  the  legiflative  alfa 
It  is  true,  that  the  great  charter  (3)  of  king 
John  (4),  promifed^  that  no  Jcutage  or  aid  * 
fiould  be  impojed^  ^xcept  by  the  common  council; 
md  that  to  bave  a  offnmon  council  ht  would 
fummon  all  arcbbijhops^  bifbops^  abbots^  earls 
(comites^  or  counts^  from  whence  counties), 

(2)  Blaci^.  Com.  b.  i.  c.  2.  p.  149.  Year  Book 
21  £dw.  III.  6o.  Rapin  tells  us,  in  his  2  Hift.  Eng.  Dif- 
fcrt.  Ang.  Sax.  Go?.  179.  8vo.  edit,  that  there  is  in  the 
office  of  the  king's  renaembrancer  of  the  exchequer,  a 
charter  of  Canute  the  Great  to  the  qbbey  of  St.  Edmunds'* 
iwjj  in  thefc  words:  /Canute  ktng  of  the  whob  ifland  of 
Albion,  and  many  ether  nations^  hy  the  advice  and  decree  of 
Ai  arcbhi/beps^  bt/hopSf  abbotSj  earls^  and  all  my  other 
faithful  fubje^s^  have  ordained^  &c. 

(3)  C^P«  14*  ^1^0  12 15. 

(4)  Black.  Cora.  b.  i.  c;2.  p.  149. 

and 
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and  greater  barons  perfonally  (Jigillatim  ptr 
literal  regis)^  and  all  other  tenants  in  chief 
(omnes  illos  qui  de  nobis  tenent  in  capite)^  by 
the  flicrifFs  (vice-^comites)^  and  bailiffs.  Yet 
it  is  to  be  obferved,  that  the  common  council, 
or  parliament,  thus  granted,  was  to  condft 
only  of  archbifhops,  biihops,  abbots,  earls, 
the  greater  barons,  and  tenants  in.capite ;  and 
\^  that  the  bufinefs  they  were  to  be  permitted  to 
tranfaiJJ:  was  to  be  only  that  of  ajfejjing  aids 
and  Jcutages  (5);  any  right  of  participating 
in  making  laws^  being  as  yet  never  cnter- 
tertained  by  them,  even  in  idea.  On  the  coii- 
trary,  we  are  told,  that  members  of  parlia- 
.ment,  fo  late  as  the  days  of  queen  Elizabeth, 

*  were  conceived  in  no  other  light  than  as  a 

*  means  of  obtaining  fupplies  (6).     Queen 

*  Elizabeth  made  a  merit  to  her  people  of 

*  feldom   fummoning   parliaments  {']\      No 

*  r^drefs  of  griey^nces  wa§  expqdod  from 

(5)  Black.  Com.  bj.  c.  2.  p,  149.  and  b.  ii.  c.  5. 
p,74.     Sec  NOTE  [HJ. 

(6)  "Hume's  Hift.  Eng.  Vol,  v,  App.  475. 

(7)  4  Strype,  124, 

*  thefe 
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*  thefe  affemblies :    they  were  fuppofed  to 

*  meet  for  ho  other  purpofe  thaa  to  impofe    ^ 

*  taxes  (8).'  If  we  may  judge  from  the 
ftatutes,  as  coUeaedby  RuVyiiEAB,  the  mai--' 
ingoflaivsj  ill  ancient  times,  engaged  very 
little  of  the  Atteption  of  parliament.  The  great 
dbaiter  of  9  Hen.  III.  with  which  'the  col- 
legion  of  the  Statutes  begins,  fets  fdrth^  that 
Vthe  king,  of  his  mere  and  free  will,  gaTe 

*  and  granted,*  ^c.     Some  '  other  fucceed-* 
ing  Statutes  begin  thus:    ^  The  king  un- 

*  to  his  juftices  of  the  bench  (9).'     *  The^ 
^  .king  to  all  to  whom  thefe  prefents  (hall 
^  come  (9)/     *  The  king  commandeth  (11)** 
•:.It  is  provided  by  our  lord  the  king  and  hia* 

*  jufEces  [judges],'  fefr.  (12).     But  admit-* 
tfeg  the  JaSj  that  the  firft  Norman  princes 
were  perfeftly  abfolute,  as  perhaps  they  Were, 
yctfurely  few  perfons  will  be  found  abfurd. 

'  (8)  HuME*s  Hift.  Eng.  vol.  v.  App.  475. 
•  (9)  2t  Hen.  Ill; 

(10)  51  Hen.  III.  ftat.  i. 

(u)  51  Hen.  III.  ftat.  5. 

(la)  loEdw.  II..  I 

enough 
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enbugh  to  contend  for  their  right  to  be  fo* 
H  was  the  great  misfortune  of  Charles  the  Firft^ 
that  this  was  the  do&rine  of  ills  i:elgn»  No 
wonder  then,  that  ^  endeavours  to  uphold 
^  a  tottering  throne  by  fuch  fsdfe  fupportsi 

*  fliould  entirely  overthrow  it  (13)  i  fuffice  it 
to  obfefve,  that  from  the  earlieft  period  c^ 
\ASx^Tj^  however  difufed,  ^  all  matters  of  in^ 

•  portance  were  debated  and  fettled  in  thtf 
*.  gres^t  councils  of  the  nation  (14).*  And  as 
it  was  found  incompatible  to  vcft  a  power  of 
enaSting  and  ixpounding  the  laws  in  one  per- 
fon,  fo  it  was  manifeftly  found  as  inconfiftentj 
ri^t  one  perfon  fhould  have  die  Tole  powet^ 
of  making  laws,  dnd  cnfofxing  the  execution' 
of  the  judicial  decifions.  .  If  different  te*' 
nets  were  held  under  the  tyrannical  govep» 
ment  of  the  Normans,  not  only  king  Jdtktt 
promifed  to  fummon  all  his  tenants  in  chief 
to  affefs  aids  and  fcutages^  biit  Heniy  III.^ 
though  he  omitted  this  particular  daufe  in 

(13}  HuRD's  Mor.  and  PoL  DiaL  299* 
(li^)  Black,  Com.  b«L  c.a.  p*/X47« 

his 
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his  charter,  ftipulated^  *  That  fcutages  {hould 
f  be  taken  as  thej  were  u&d  to  be  in  the 

*  time  of  long  Henry  IL  ( 1 5),'.and  in  the  forty- 
funth(i6)yeacof  his  reign,  he  ifTued  writs  (th^  , 
(17)  firft  upon  riecord),  tofutnmon  knights  of 
4bejbirei  to  parliament;  and,  at  the  fame  time^ 
the  citks  and  boroughs  wete  wfitteuto^  and 
]D9quired  to  fend  membei^s  (18).  The  ilatutes 
of  52  Henry  IIL  mention  *  the  king's  calling 

*  together  the  more  difcreet  men  of  the  realm^ 

*  as  well  of  the  higher  as  of  the  lower  eftate«! 
In  the  ftatute  of  3  £dw.  L  the  great  council  of 
die  nation  is  called  ^  a  parliament ;'  and  the 
fiatute  ia  exprefled  to  be  c^ade  by  the  afl^nt  of 
«  the  ^chU&Qps^   biihops^    abbots^   priors^ 

(15)  9  Hen.  III.  c.  37.  Black.  Com.  b.  u  c.  & 
p.  310.     Va.  b.  ii.  c.  5.  p.  74. 

(16)  Black.  Com.  b«  i.  c«  2«  p.  149. 

{17)  Black.  Cbm.  b.  iv,  ^,  33.  p.  418.  and  Rurr- 
KSAd's  Pref.  to  Stat,  at  Large,  fo.  10.  ied  vide  3  Lord 
Lytt..  Hift.  Hen.  IL  221.  where  he  cites  a  writ  of 
fommons,  difeAed  to  the  Sherifls  of  Bedfdrdihire  and 
Buckinghaqifhire)  requiring  two  knights  to  be  fent  for 
each  of  thofe  counties,  in  the  38  Hen.  IIL 

(18)  RyFJriUBAo's.Pref.  to  Stat*  at  Large,  io« 

•  earls, 
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*  earls,   barons,   and  all   the  cmmonalty  of 

*  the  realm;*  And. at  this/'dayv  though  all 
ads  of  parliament  ai^e  exprefled  to  be  mad^ 
by  the  ii'ngi^  yet  it  is  by  and  with  tbi  advice 
nnd  confeht  vftbe  lords  fplritual  and  temporal^ 
In  parliament  ajkmbled;  that  is  tp  fay,  by  the 
advice  oi  the  great  men^  the  thanes y  th6 
prqccres^  optimates^   magnates^  barones  regni^ 

'  the  ancient  hereditary  great  council  of  the 
kingdom,  ahd  lA/itli  tbc  confent  (19)  df  the 
commons,  or  tnor^  common  people,  exprefled 
by  their  repreferitatives  pro  tempore ;  and  mo-, 
dern  tirties  have  added,-  by  the  autbority  oftbt 

fame  [26) ;  fo  that  how,  td  the  validity  of  all 
«ds  of  parliaments,  the  aflent  of  the  lords  and 
commons  is  as  necefTary  as  that  of  the  king 
himfelf. 

But  as  it  may,  perhaps^  give  greater  fii- 
tisfaftion  to  fee  what  hath  been  the  rife  of 
the  upper  and  lower  houfe  of  parliament,  1 

(19)  See  NOTE   [I] 

(20)  It  is  faid  this  exprd&on  was  firlk  madct  \x{jt  of  in 
the  II  Hen.  VI. 

fliaU 
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Ihall  endeavour  to  give  a  fhort  account  of 
their  progrefs^  and  to  take  a  chronological 
view  of  the  powers  which  have  been  fuccef- 
fively  aflumed  by  the  latter. 

I  WILL  take  for  granted,  what  is  generally  The  bwont 
imagined,  that  the  barons,  and  fucb  as  held 
in  capite  of  the  crown  by  knight-fervice  (the 
number  of  whom,  towards  the  end  of  the 
conqueror's  reign,  was  about  feven  hundred), 
were  intitled  to  be  of  the  king's  council^  or, 
as  it  was  afterwards  called,  parliament.  Un- 
der the  barons  was  an  infinite  number  of 
men  of  a  flavifh  condition,  called  y^rw,  W/- 
hniy  bor Jarii J  znA  very  few  focage  (21)  te- 
nants of  poor  and  trifling  pofleffions  (2  2), 

(21)  The  feodal  notion  in  time  became  fo  ftrid>,  that 
all  the  lands  in  the  kingdom  were  fuppofed  to  be  holden 
immediately,  or  mediately,  of  the  king.  According  to 
Sir  Edward  Coke,  we  had  not  properly  allodium ;  that 
is,  land  of  a  fubjecl  that  was  not  holden  of  a  fuperior. 
llnft.  I.  Black.  Com.  b.  i.  c.  id.  p.  367.  and  b.  ii. 
c.  5.  p»6o.  St.  Amand.  26,  27.  2  Rap.  Hift.  Eng. 
Diffcrt.  Ang.  Sax.  Gov.  196.  note.  8vo  edit.  Stuart's 
View  of  Soc.  106.  Madox,  Bar.  Ang,  p.  30.  Dr. 
SqyiREon  the  Anglo-Sax.  Gov.  io8- 

(22)  Dalrymp.  Feod.  Prop,  262. 

D  But 
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But  for  thefe,  it  was  pcrfedHy  in  the  genius 
of  the  feodal,  that  is,  military  conftitutions, 
to  have  little  regard  (23).  Anns  only  wore 
deemed  honourable  (24)  ;  and,  as  every  other 
occupation  would  of  courfe  be  accounted 
bafe  and  ignoble,  it  is  not  to  be  wondered, 
that  fuch  a  difference  was,  made  between  the 
condition  of  />ra^JiaI  3ind  military  tenures. 

N 

•  However,  a  policy  that  excluded  fuch 
numbers  from  the  rank  and  privileges  of  ci- 
tizens, was  fo  far  a  defedlive  one.  .  And  this 
defeat  would  become  more  fenfiljlc  every 
day,  in  proportion  to  the  growth  of  arts,  the 
augmentation  of  commerce,  and  the  fecurity 
the  nation  found  itfelf  in  from  foreign  dan- 
gers* The  ancient  military  eftablifhment 
would  now  be  thought  unjuft,  when  the  exclu- 
five  privileges  of  the  fwordfmen  were  no  longer 
fupported  by  the  neceflities  of  the  public, 
and  the  wealth  of  the  nation  made  fo  great 

(23)  Hurd's  Mor.  and  Pol.  Dial.  209. 

(24)  lb.  209. 

a  part 
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a  part  of  the  force  of  it.  Hence  arofe  an  im* 
pomnt  change  in  the  legiflature  of  the  king- 
dom^ which  was  much  enlarged  beyond  its 
former  limits.'  But  this  was  done  by  de- 
grees. 

*  First,  the  number  of  tenants  in  chief, 
or  the  king's  freeholders,  was  much  increafed 
by  various  caufes,  but  chiefly  by  the  aliena-^ 
tion  which  the  greater  barons  were  permitted 
to  make  of  their  fees.  Such  alienation  could 
not  be  made  without  confent  of  the  prince  : 
but  his  confent  became  necefTary,  or  was  ob- 
tained, at  leaft,  on  fome  extraordinary  occa- 
fions.  Thus,  when  the  fafliionable  mad- 
ncfs  of  the  croifades  had  involved  the  greater 
barons  in  immenfe  debts,  in  order  to  dif- 
charge  the  expences  of  thefe  expeditions,  they 
were  allowed,  in  Henry  the  Second's  reign,  to 
alienate  their  pofreflions. .  The  confequence 
was,  that  the  lefler  military  tenants  multiplied 
exceedingly.  And  as  each  military  tenant 
in  cdpite  was  intitled  to  a  feat  in  the  great 
council,  or  parliament ;  and  many  of  them 
D  A  were 
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were  poor,  and  unequal  to  a  perfonal  attend- 
ance^ it  was  found  convenient  to  give  leave 
to  the  inferior  tenants  in  capit^y  to  appear  in 
the  way  of  reprejentation.  And  this  was  the 
Knights  of  origin  of  what  we  now  call  the  knights 
OF  THE  SHIRES  (the  owners  of  knights 
fees (25),)  who,  in  thofe  times,  were  appoint- 
ed to  reprefent,  not  all  the  freeholders  of 
counties,  but  the  leffer  tenants  of  the  crown 
only.  For  thefe  not  attending  in  perfon,  nor 
having  any  lord  paramount  to  fpeak  for  them,^ 
would  Otherwife  have  had  no  place  in  the 
king*s  council  (26).' 

buf  dresf""^        The  rife  of  citizens  (27)  and  burgefles  (28), 
that  is,  reprefentatives  of  the  cities  and  trad* 

'(25)  Sec  I  Edw.  II.  ft.  I. 

'(26)    See  NOTE    [K]. 

(27)  Kurd's  Mor.  and  Polit.  Dial,  210. 

{28)  Lord  LtTTLETON  fays.  Writs  for  the  ele<aion  of 
citizens  and  burgefles  were  not  originally  fciit  to  (heriffs, 
bnt  direflly  to  the  cities  and  boroughs  (3  Lord  Lytt.  Hift. 
Hen.  II.  412.)  The  firft  regular  fummons  we  meet  with, 
direfted  to  the  Sljeriffy  for  the  eleAion  of  citizens  and  bur^ 
geffesy  is  in  the  23d  of  Edw.  I.  Ruffhead's  Pref.  to 
Stat,  at  Large,  lo.     3  Lord  Lytt.  Hift.  Hen.  II.  231. 

ing 
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ing  towns,  muft  be  accounted  for  fomewhat 
differently. 

*  In  the  Saxon  times,  the  inhabitants  of 
the  towns,  or  the  burgwaren,  were  in  the 
loweft  condition  i  yet,  for  the  benefit  of  trade, 
they  had  formed  themfelves  into  communities 
and  gilds  :  though  in  a  manner  the  property 
of  others,  and  fubjeifi  to  the  officers  and  ma- 
giftrates  of  thpfe  in  whofe  dominion  they 
were,  yet  with  refped:  to  each  other  in  mat- 
ters of  trade,  they  were  allowed  to  have  their 
own  laws  and  police.  As  the  Normans  were 
further  advanced  in  the  arts  of  life,  than  the 
Saxons  had  been,  the  inhabitants  of  the 
towns  grew  in  fome  eftimation  foon  after  the' 
conqueft :  the  T^orman  kings  and  lords  be- 
llowed upon  th^fe  communitie;s  and  gilds 
which  they  found  ereded  for  the  benefit  of 
their  members  only  as  traders,  the  privileges 
of  men  and  of  freemen  :  they  enfranchifeci 
the  inhabitants  ;  to  the  communities,  by  way  . 
of  appanage,  they  gave  territories  in  perpe- 
tuity ;  they  farmed  to  them  their  owi^  ceufijs 
D  3  and 
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and  taxes ;  they  withdrew  the  officers,  who, 
in  right  of  the  king  or  the  lords,   had  go- 
verned  the   town,    or   colledled   its  taxes; 
and  allowed  the  inhabitants  courts,  and  offi- 
cers  and  magiftrates   of  their   own.      The 
charter  of  enfranchifement  of  Great  Yarmouth, 
by* King  John,  points  out  moft  of  thefe  alter- 
ations; and  relates  (29)  S^uod progenitores  do* 
mini  regis  tenuerunt^prediSlum  burgum^  in  ma" 
nibusfuis  propriisy  percipiendo  omnia  projicua 
inde  exeuntia^  dc  portu^   ufque  ad  tempus  Jo^ 
annis    regis   qui   concejjit   villaniy    burgenfihus 
villa y  ad  feodijirmam.    The  gift  of  the  terri- 
tory in  perpetuity,  and  the  feofarm  of  the 
cenfus  j^nd  taxes  in  perpetuity,  conftituted  a 
fief,   not  in  the  particular  njembers  of  the 
community,  but  in  the  community  itfelf  in 
general.      This  fief  was  faid  to  hold  by  a  te- 
nure from  thefubjed  of  it,  called  burgage  (30); 
the  community  reprefented  by. the  governing 
jpart  of  the  borough  was  the  vaflal ;  and  when, 

(29)  .BitADY.  Bur.  Append. 
-(3P)  9X.ACK,  Com.  b.  ii.  c.  6..  p.  1%. 

'  ::  ^  cither 
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either  by  the  original  right  of  the  king,  or  hj 
a  right  derived  to  the  king  from  a  lord,  the 
kiog  was  fuperior  in  this  fief,  that  govern- 
ing part  was  the  immediate  vaflal  of  the 
crown  ;  and  if  the  members  of  it  obferved  the 
feodal  principles  and  orders,  they  owed  at- 
tendance in  parliament,  not  as  barons,  but  as 
vaflals  to  the  crown  j  and  if  not  in  perfon^ 
from  the  inconveniency  of  their  too  nume- 
rous appearance,  yet  by  reprefentativcs  ele<9:ed 
by  themfelves  (31).*  And  poffibly  it  was  the 
reprefentation  of  burgefles,  that  paved  the 
way  for  a  reprefentation  of  the  other  in- 
ferior tenants  in  capitCy  by  knights  of  the 
fhire  (32).  ' 

It  is  true,  that  this  privilege  of  the  com-  The  nght  of 

reprcfcnta 

mons,  which  in  time  procured  for  the  people,  tjon  at  firft 
by  their  reprefentativcs,  the  power  of  propo-  citeemcd. 
fing  and  making,  or  at  leaft  of  propofing  and 

(31)  Dal.  Feud.  Prop.  263. 

(32)  lb.  266.     2  Rap.   Hift.  Eng.  Diffcrt.  Ang, 
Saju  Gov.  J  76.    8vo  edit. 

J>  4  conflating 


40  ON  THE  CONSTITUTIONAL      Book  I. 

confenting  to,  or  diflenting  from,  thofe  laws, 
by  which  they  were  ^terwards  to  be  govern- 
ed, at  the  firft  was  but  lightly  efteemed.  At 
that  time  (33),  a  feat  in  parliament  was  net 
the  road  to  honour  and  preferment ;  and  it 
was  found  neceffary  for  the  fherifF,  evei)  to 
demand  fureties  of  the  members  to  appear 
and  perform  the  fervices  required  of  them  (34). 
Barons  denied  their  tenures  {2^)9  boroughs 
denied  their  title  (36),  and  ftieriffs  returned, 
that  in  whole  counties  they  could  not  get  a 
burgefs  to  fend  up  (37).     From  the  firft  in- 

(33)  Hume's  Hift.  of  Eng,  vol.  vi.  p.  563.  note. 

(34)  Sqitire  on  the  Anglo^Sax.  Gov.  301. 

(35)  Dalrymp.  Efi'ay  towards  a  Gen.  Hift.  of  Feed. 
Prop*  c.  8.  p.  265. 

(36)  Patents  of  exemption  were  antiently  granted  to 
particular  pcrfons  and  boroughs.     Prynne's  Animad.  on 

4  Inft.  p.  32.  and  Maddox'sMSS.  in  the  Britifti  Mu- 
feum.  No.  13.  tit.  Parl. 

(37)  ^^  mention  is  made  of  knights  or  burgefles  in 
the  23  Edw.  I.  m.  8.  dorfo;  nor  in  the  27  Edw.  I. 
m.  yy.  dorfo.  We  find  the  like  omiflion  in  feveral  other 
inftances.-  In  one  fummgns  of  the  23d  Edw.  I.  the  ba- 
rons only  are  mentioned.  Sec  likcwifc  the  Commons  Pe- 
tition, 13  Edw.  in.     Cotton's  Abridgm.  n.  23.    Alfo 

5  Rich.  IL  fiat.  2.  c.  4, 

trodudioa 
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trodudion  (38)  (at  lead  as  far  as  it  is  known) 
of  citizens  and  burgefles  into  parliament,  visf. 
from  the  49  Hen.  III.  to  the  22  Edw.  IV. 
that  is,  upwards  of  two  hundred  and  eighteen 
years,  fo  little  was  the  diftinftion  or  honour 
of  being  a  reprefentative  fought  for,  that  in 
all  that  time  there  were  only  two  or  three  in- 
ftances  (39)  of  controverted  eledlions.  Towns 
frequently  faw  with  indifference  the  privilege 
taken  from  them  by  their  fovereign,  and 
given  to  others.  Royal  mandates  iffued  to 
the  flieriff  to  return  (40)  particular  per/ons. 
The  borough  members  in  a  county  were 
chofen,  along  with  the  knights  of  the  fhire,  at 
the  county-court,  and  returned  by  one  and  the 
lame  indenture  (4i)*  Prynne  (42),  and 
the  Author  of  Legiflative  Rights,  S*fr.  (43), 
produce  authorities  to  prove,  not  only  that 
formerly  the  kings  of  England y  at  .their  arbi^ 
trary  pkafure^  nominated  what  boroughs  (hould 

(38)  See  Note  (17),  p-3i. 

(39)  Prynne,  Brevia  Pari,  rediv.  137. 

(40)  Lord  Bolikcbroke's  Diflert.  on  Parties,  1 59. 
(41}  Brady  on  Boroughs,  158. 

(42)  Brev.  Pari.  red.  175. 

(43)  %  Edit.  p.  loi.  III.  112,  iir« 

fend 
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fend  members  to  parliament  (44),  and  who 
tbc  members  Jbeuld  be  (45)  j  but  that  even  the 
flicrifFs  did  the  fame  (46).  One  authority  (47) 
goes  fo  far  as  to  fliew  that  Edw.  III.  natad 
all  the  deputies.     And  the  Author  of  Legijld-' 
the  RigbtSy  &C.   himfelf  admits,    that  not 
*     only  our  kings,   formerly,   called  up  ivbom 
they  pkafed  [from  the  boroughs],  but  that 
tbey  difcontinuedy  as  occafiori  ferved,  the  c(M^ 
ing  up  €f  others y  and  fometimes  allowed  even 
counties  a  reprefentation  in  parliament,  and 
fometimes  not.      Inftead  of  giving  a  great 
price  for  a  feat  in  parliament,    as  is  now 
the   conftant   praftice,  of  fo  fmall  a  value 
was  the  privilege  formerly  eftimated  by  the 
perfons  elcded,  that  they  received  wages  for 
their  attendance  (48).      And  the  eledors,  fo 

(44)  Part  li.  of  a  Brief  Regifter,  172. 
(45}  lb.  64.     See  LL.  45  £dwr.  3.  m.  a.dorf. 
.    (46)  Brev.  Pari.  red.  231.  ^34. 

(47)  Brady's  Anfw.  to  Petyt,  161. 

(48)  The  barons,  as  fcrving  for  the  tenants  of  their  ba- 
ronies, were  exempt  from  contributing  to  thofe  wages. 
Rap.  Hlft.  of  Eng.  vol.  iu  Diflert.  Anglo-Sax.  Gov. 
p.  176.  8vo  edit.  And  tenants  in  ancient  dfemefnealfo 
claimed  a  like  exemption.  Lord  Lyt.  Hift.  Hctt.U« 
vol*  iii.  p.  225. 

far 
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for  from  coveting  the  right  of  eledion,  know- 
ing that  any  i€t  which  might  affed:  their  own 
particular  rights,  muft  equally  afFed  the  whole 
kingdom,  looked  upon  it  as  a  burden  to  pay- 
wages  for  what  they  deemed  no  advantage, 
and  petitioned  to  be  relieved  from  it  (49)« 
The  members  of  the  houfe  of  commons 
were  profecuted  by  indidment  in  the  King's 
Bcncli,  for  departing  from  parliament  with- 
out leave  from  the  crown  (50).  The  corpo-' 
rate  bodies  in  fome  towns,  perhaps,  fome- 
times,  becaufe  they  paid  the  wages,  aflem- 
bled  together,  without  ever  confulting  the 
commonalty,  and  returned  whom  they 
pleafed  (51);  ahd  hence,  perhaps,  in  fome  in- 

(49)  Squire  on  the  Anglo-Sax.  Gov.  321. 

(50)  Thirty-nine  members  were  indiited  for  this  of- 
fence in  the  reign  of  Philip  and  Mary.  Nor  was  this  at  all 
vonderful,  when  it  is  confidered,  that  members  of  par- 
liament were  formerly  reckoned  the  crown's  own  men ; 
and  therefore  not  liable  to  be  called  to  account  before  any 
other  than  the  king's  court.  Squire  on  the  Anglo-Sax. 
Gov.  317.  351. 

(51)  This  was  a6hially  the  cafe  at  Hull  (and,,!  doubt 
not,  at  many  other  pbtqes)  formerly,  though  it  is  very 
different  at  prefent. 

ftances. 
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fiances,  may  have  arifeti  the  privilege  of  re- 
turning members  by  corporations^  or  fekS 
bodies ;  whilft  the  principal  burghers  in  other 
places,  poflibly  pften  for  a  fimilar  reafon, 
may  have  laid  the  foundation  of  burgage  k* 
nuresy  and  of  the  right  of  eledion,  by  paying 
fcot  and  lot ;  privileges  which,  however  fanc- 
tioned  by  time,  as  private  property,  feem  fre- 
quently to  have  been  acquired  by  the  difin- 
herifon  of  the  public* 


CHAP.    VI, 

The  Rife  and  Progrefs  of  that  Power  which  bos 
been  acquired  by  the  Houfe    of  Commons^ 

^T^HE    commons,    however,    were    not 

wholly  infenfible  of  the  importance  of 

the  fituation  they  had  gained :    and   as  the 

Uagmathar-    magna  charta  of  King  John  had  promifed 

K*  Jft&«.        that  *  no  fcutage  or  aid  fliould  be  impofcd, 

*  except 
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*  except  by  the  common  council  of  the  king- 

*  dom,  btit  for  redeeming  the  king's  perfon, 

*  for  making  his  eldeft  fon  a  knight,  and  for 

*  once  marrying  his  eldeft  daughter ;'  and 
that,  *  to  have  a  common  council  of  the  king- 

*  dom,  to   aflefs  an  aid,  otherwife  than  in 

*  the  three  aforefaid  cafes,  or  to  aflefs  a  fcut- 

*  age,  he  would  caufe  to  be  fummoned  the 

*  arcbbi/hops^  bijhops^  abbots^  earls ^  and  greater 

*  barons^  perfonally,  by  his  letters ;   and,  be- 

*  fides,  would  caufe  to  be  fummoned,  in  ge- 
^  neral,  by  his  iheriifs  and  bailiffs,  all  tboft 

*  who  held  of  him  in  chief  [i) :'  fo  afterwards, 
the  citizens  J  l^^^S^Jf^^^  ^^^  tenants  in  ancient  - 
demefnCy  who.  Tor  a  while  confulted  together, 
feparately  and  apart  from  the  greater  barons, 
zxiA  knights  of  the /Jjires  [2)^  thought  that  the 

(i)  Magna  charta  of  King  John,  c.  12.  14.  Law 
Trafts,  vol.  ii.  Henry's  Hift.  Gr.  Brit.  b.  iii.  c.  3, 
Cz.  p.  369.  6i6. 

(2)  It  appears  from  the  record  tranfcribed  by  Brady, 
Append.  No.  12,  13.  that  the  citizens^  ^^giffih  ond 
tenants  in  ancient  demefne^  confulted  together,  and  apart 
from  the -prelates,  earls,  barons,  ztA  knights  of  the  flnres^ 
in  the  34  Edw.  L 

aids 
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aid$  and  fcutages  fhould  have  their  confear, 
as  well  as  that  of  thofe  barons  and  knights : 
accordingly  the  flatute  of  25  Edw.  L  c.  6. 
ordained,  that  *  no  manner  of  aids,  tafks,  nor 

*  prizes  Ihould  be  taken  but  by  the  common 

*  aflent  of  the  realm,  and  for  the  common 

*  profit  thereof,'  faving  the  ancient  aids  and 
prizes  then  due  and  accuftomed  (3)  ;    and 

Statute  de      the  ftatute  dc  tallagio  non  concedendo^  34  Edw. 

talltifio  noft 

ionctdtndo^       L  flat.  4.  c.  !•  (4)  cuadcd,  that  *  no  tallage 
mp.    w.  .  -^  ^^  ^.  J  fliould  be  taken  or  levied  without 

*  the  good- will  and  aflent  of  the  archbifliops, 
^  bifhops,  earls,  barons,  knights^  ^^^g^Jf^^^  and 

*  other  freemen  of  the  land.* 

So  that  magna  chart a^  mitigating  the  rigoUr 
of  the  feodal  law,  not  only  laid  the  found- 
ation of  civil  liberty,  in  an  excellent  judica- 
ture; but,  in  conjundion  with  the  ftat. 
of  25  Edw.  I.  c.  6.  and  34  Edw.  I.  ft.  4.  c.  i. 

(3}  The  ordinary  aids  which  had  been  long  accuftom* 
ed«  were  the  three  for  making  the  king's  eldeft  fon  a 
knight,  marrying  bis  eldeft  daughter,  aod  redeeming  bis 
perfbn  from  captivity. 

(4)  See  alfo  the  ftatutes  of  25  Edw*  !•  c.  5.  &  6.  and 
14  Edw.  III.  ft.  2.  c.  I. 

xnay 
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may  be  faid  to  have  alfo  laid  the  found- 
ation of  political  liberty,  in  an  excellent  Ic^- 
btore« 

*  It  has  been  faid  by  fome,  that  the  pri- 
Tilege  of  fitting  in  parliament  wag  given  to 
knigbts  of  the  Jhires  in  England,  by  Simon 
dc  Montfort^  to  fecure  him  in  his  power.  It 
has  been  faid,  that  the  fame  privilege  was 
given  to  the  citizens  and  burgeffes  by  Edw.  I., 
in  order  to  procure  from  them  fupplies,  when 
he  was  at  war  with  France,  and  fbrefaw  it 
from  Scotland.  The  miftakc  arifes  from  at- 
tending  too  much  to  political,  and  too  littl^ 
to  natural  and  to  feodal  view8*  The  feodal 
fyftem,  flow  and  regular  in  its  movements, 
waa  not  to  be  whirled  about,  in  fubfervience 
to  minifters,  or  even  to  exigencies.  The  rank? 
of  the  ftate,  intitled  to  government,  were 
fixed  in  the  original  conftitution  ;  graduaj 
alterations  in  the  conftitution  might  produce 
gradual  alterations  in  the  ranks  of  the  ftate  j 
and,  accordingly,  the  gradual  enfranchife- 
ment  of  the  boroughs,  tjie  gradual  difmem- 
^^  3  bering 
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bcring  of  the  great  baronies,  and  the  gradual 
diftribution  of  the  demefne  lands  of  the  crown, 
brought  the  burgefles  and  the  freeholders 
into  parliament ;  but  that  new  ranks  fhould 
be  made,  by  a  political  nod,  to  ftart  up  at 
once,  in  order  to  deprive  thofe  of  govern- 
ment, who  had  poflefled  it  for  centuries,  is 
not  to  be  credited  in  that  fyftem,  which,  of 
all  others,  was  the  moft  exadl  in  afcertaining 
the  orders  of  men.  If  the  commons  were 
brought  into  parliament,  to  ferve  a  political 
purpofe  in  England,  what  was  the  political 
purpofe,  and  where  was  the  Montfort,  or  the 
Edward,  who  brought  them  into  parliament 
in  Scotland  (5-)  ?' 

That  knights  of  the  fhires  were  called  up 
to  parliament,  for  the  fole  purpofe  of  leflening 
the  power  of  the  barons ;  and  citizens  and 
burgefles,  for  the  fole  purpofe  of  more  readi- 
ly obtaining  fupplies  for  the  crown,  feems  to 
be  a  far-fetched  conclufion.      They  both  ap- 

(S)  DALRYMPyFcod,  Prop,  268. 

pear 
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pear  to  have  been  produced  by  very  natural 
caufes.  When  the  barons  were  confidered  as 
reprefenting  the  tenants  of  their  baronies,  it 
was  a  natural  confequence,  on  the  eredion  of 
burgage  fiefs  by  the  crown,  for  the  burgage 
tenants,  or  burgefies,  to  be  alfo ;  reprefented 
in  parliament  And  when  great  part  of  the 
baronies  came  into  other  hands,  and  the  crown 
fell  into  the  praftice  of  granting  its  demefhe 
lands  in  counties,  as  well  as  boroughs,  in  fief, 
by  means  whereof  the  number  of  the  tenants. 
in  capite  in  counties  (6),  became  greatly  aug-- 
mented,  it  was  as  natural,  to  caufe  thefe  te- 
nants to  be  likewife  reprefented  by  knights  of 
the  {hires«  Thefe  feemingly  were  the  real 
primary  caufes  of  the  origin  and  exten- 
iion  of  the  houfe  of  commons.  If  £dw.  L 
had  been  actuated  only  by  the  political  mo- 
tives which  fome  have  afcribed  to  him,  as  he 
muft  know  that  the  diflipation  of,  the  pro- 
perty of  the  barons  had  diminifhed  their 

(6)  Dalrymf.  Eflay  towards  a  Gen.  Hift.  of  Feod. 
Prop,  c*  8.  p.  a^ J. 

E  power, 
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power,  would  he*  ever  have  coiifented  to  the 
ftatute  De  donis  conditiortalibus  {j)  ;  which,' 
by  checking  the  freedom  of  alienation,  was 
the  moft  likely'  means  of  pi'eferving  that 
power?  The  truth  is,  the  alterations  origi- 
nated, not  fo  mficJh  from  any  policy  of  the' 
princes,  as  the  genius  of  the  times.  If  this 
had  not  been  the 'cafe,  fuch  an  <)Utrage  would 
never  have  been  fubmitted  to.  The  alter- 
ations had,  however,  the  -effefts  that  have 
been  attributed  ^W  them }  but  poffibly  thofe 
efFcfts  mighf  not  have  been  forefeen  at  the 
times  the  alterations  took  place. 


Statute  quia 
tmptores. 


'  The  ftatute  of  quia  erhptores^  in  the 
18  Edw.  I.,  was  the  means,  perhaps,  of  pro- 
dficing  other  important  alterations,  which 
probably  at  the  time  were  never  thought  of. 
*  Upon  the  difmembering  of  a  fief,  new  pur-r 
chafers  were  made  •  to  hold,  not  of  the 
alienor,  but  of  the  chief  lord  of  the  fee  of 
whom  the  vendor  himfelf  held  the  fame  (8).* 


(7)'  Stat.  2  Weftm.  c.  i.  13  Edw.  I. 
(8)  Dalrymp.  Feod.  Prop.  273. 


If 
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If  the  vendor  held  the  fief  of  the  crown^ 
the  purchaier  became*  the  crown's  vaffaU 
He  held  immediately,  that  is,  in  capites  of 
the  king.  And  ^as  an;/uidition  to  the  mim-s 
ber  of  the,  king's  tenants  in  capite^  pro- 
duced a  reprefentation  bj  knights  oftbejhires^ 
ft),  by  an  addition  to  .the  number  of  the 
king's  immediate^  vaflals  in  borough?,  was, 
in  procefs  of  time,  alfo  produced  an  addition 

to  the  number  of  citizens  and  burgejfes. 

.  .   -) 

*  Under  Edw.  II.  the  commons  began  td  Temp, 
annex  petitions  (9)  to  trie  bills  by  which  they 
granted  fubfidies(  10);*  and  it  has  been  face- 
tioufly  rernarked*,  that  they,  feldom  failed  to 
pafs  infucb  agreeable  company.  ^ 

But  in  the  reign  of  Edw.  III.  aii  import-  Temp, 
ant  alteration  took  place  (11).     The  mem- 
bers of-  the^Englifh  parliament,  at  this, time, 

(9)  See  NOTE  [L]. 

(10)  De  Lolme,  Conft.  of  Eng.  41. 

(11)  Black.  Com.  b.  iv.  c.  33.  p.  421.    Johns. 
Monarchical  Gov.  c.  28.  p,'276..    Sec  alfo  Note  (2), 

E   2  It 
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k  4s  thought  (becaufe,  as  fome  fay,  they 
were  ncrtf  able  (12),  in  dicir  fcvcral  peram- 
bulations, to  find  one  room  capable  c^  hold^ 
ing  them),  came  to  be  divided  into  two  houfes. 
Henccj  therefore,  we  fhall  often  find  them 
fitting  up  privileges  feparate  and  diftinft 
from  thofe  of  the  lords.  And  as  an  a£k  had 
before  been  obtained,  that  no  tax  (hould  be 
laid  without  the  confent  of  both  lords  and 
commons ;  fo  now  the  commons  declared,  that 
they  would  not,  in  future,  acknowledge  any 
^  law  to  which  thcy  had  not  aflented  (13)* 
Thence  they  clearly  became  a  part  of  the 
legiflature.  And  foon  after  this,  they  ex- 
erted the  important  privilege  of  impeach* 
ing  (14)  fpme  of  the  firft  minifters  of 
ftate(i5). 

(12)  Dalrymp,  Fcod.  Prop.  268.    Home's  Ef&y^ 
on  feveral  Subje^is,  4i.« 

(13)  See  NOTE   [M]. 

(14}  Db  LoiME,  Conft.ofEng.  4^. 
(15)  See  NOTE   [NJ. 

Ik 
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In  the  reign  of  Richard  11.  (i6)  thev  firft  2^f"P- 
chofe  a  Speaker.   ^  They  had  then  gained  fuch 
an  afccndency,  that,  in  the  firft  year  of  the 
fucceeding  Idng,  they  even  attempted  to  fhare 
with  the  lords  in  their  judicial  capacity  (17)/ 

In  the  feventh  year  of  this  king's  reign 
was  made  the  firft  petition  againft  an  undue 
cledion  of  members  to  ferve  in  parliament. 
And  it  is  to  be  obferved  it  was  made  to  the 
king,  lords,  and  commons  (i  8). 

Till  the  reign  of  Richard  II.  (19)  who 
made  a  baron  a  title   of  honour,  by  con- 

(16)  Homb's  EiTays  on  feveral  SubjeAs,  41.  Hume's 
Hift.  £ng.  vol.  W'u  p.  3.  JoHiiSTON  on  Monarch.  Gov. 
c.  28,  p.  276. 180. 

(17)  RuFFHSAD's  Pref.  to  Stat,  at  Large,  14,  It 
would  certainly  have  been  deftrudlive  of  liberty,  had  irn* 
peachments  been  tried  in  the  houfe  of  commons.  Repre- 
fenting  the  people,  they  would  have  been,  as  it  were,  the 
party  injured,  the  accufer,  and  judge.  Sp.  L.  b.  xi.  c.  6* 
Being  no  court  of  judicature,  they  have  no  authority  to 
adminifter  an  oath. 

(x8)  Johnston  on  Monarch.  Gov.  c.  28.  f.  lo. 
vhert  this  fubje£t  is  pretty  much  enlarged  on. 

(19)  Black.  Com.  b.  i.  c.  12*  p.  400*  i  Inft.  9. 
Silo.  Jan*  AngL  2*  f«  66. 

E  3  ferring 
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ferring  ii  on  divers  perfons  by  his  letters  pa- 
tent, there  were  no  other  barons  among  the 
peerage  but  fuch  as  were  fummoned  by  writ 
in  refpeS'of  the  tenure  of  their  lands  or  baro^ 
nies  (20).  Originally  the  poflefBon  of  a  fief 
conferred  the  honour  of  nobility  and  an 
office  over  certain  diftrifts.  But  when  the 
peerage,  from  being  feodal,  territorial,  and 
official,  became  allodial,  perfonal,  and  hono- 
rary, it  was  eafy  to  fee,  that  the  ancient 
dignity  of  the  peerage  would  be  leffened,  and 
that  the  power  of  the  antient  barons  would 
be  weakened,  Montesquieu  (21)  fays,^ 
that  *  as  the  dignity  of  a  monarch  is  infe- 

*  parable  from  that  of  liis  kingdom,  fo  is  the 

*  dignity  of  a  nobleman  from  that  of  his  fief/ 
And  yet  it  is  probable  that-the  important  con- 
fequences  which  naturally  arofe  from  this  de- 
parture from  the  feodal  fyftem,  were  neither 
intended  nor  forefeen  by  King  Richard. 

Temp.  '  Under  Henry  IV.  the  commons  refufed 

to  grant  any  fubfidics  before  a  precife  anfwer 

(ao)  Dalrymp,  Feod.  Prop.  269, 
(21)  Sp.  L,  b.  V.  c.  9, 

was 
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.  Wi(S  given  to  their  petitions  (22).'  And  in 
.fubfequent  iimGS^  grievances  dndfupplies  Were 
made  to  go  hand  in  hand :  which  pradice 
was  carried  to  fo  dangerous  an  excefs  as 
aimed  to  threaten  the  extindlion  of  the  up- 
per houfe  of  parliament;  and  occafioned  a 
ftanding  order  of  that  houfe,  tq  rejeft  any 
bill  whatfoever  to  which  a  money-bill  was 
tacked. 

*  Formerly,  all  bills  were  drawn  in  the 

*  form  of  petitions^  which  were  entered  upon 

*  \ht  parliament  rolls,  with  the  king's  anfwer 

*  thereto  fubjoined,   not  in  any  fettled  form 

*  of  words,  but  as  the  .  oircumftances  of  the 

*  cafe  required  :   and  at  the  end  of  each  par- 

*  liament, ,  the  judges  drew  them  into  the 

*  form  of  a  ftatute,  which  was  entered  on 

*  the  Jiatute  rolls.    In  the  reign  of  HenryV.,  Temp. 
/  to  prevent  miftakes  and  abufes,  the  ftatutes 

*  were  drawn  up  by  the  judges  before  the 

*  end  of  the  parliament  (23)/ 

{22)  De  LoLME,  Conft-  of  Engl.  77. 
(23)  Sec  NOTE   [Oj. 

E  4  *  And 
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Tcm^  <  And  in  the  reign  of  Henry  VL   bills 

*  in  the  form  of  ads,  according  to  the  mo- 

*  dern  cuftom,  were  firft  introduced  (24)/ 


Temp.  The  ftatute  of  4  Hen.  VII.  c.  24.,  we  arc 

Bin.  vn.  ^  ^' 

told,  *  was  craftily  and  covertly  contrived  to 

*  facilitate  the  deftrudion  of  entails  (25)/  in 
order  *  (s6)  to  weaken  the  overgrown  power 

*  of  the  nobles*.  But,  inftead  of  its  being 
founded  on  this  or  the  more  narrow  policy 
of  *  amafling  treafure  into  the  king's  cof- 

*  fcrs  (27),*  may  it  not  more  reafonably  be 
prefumed  to  have  arifen  from  the  circum- 
flances  of  the  times,  and  the  change  which 
had  happened  in  the  feodal  tenures  ? 

The  ftatute  was  certainly  agreeable  to  the 
temper  and  genius  of  the  people,  which  were 
bent  againft  the  feodal  fyftem.  The  martial 
fpirit  of  the  nation  had  declined ;  a  commer- 

(24)  Elack.  Com.  b.  i.  c.  a.  p.  iSi. 

(25)  lb.  b.  iv.  c.  33.  p.  422. 

(26)  lb.  b.iii^  cj.  p.  iig.  and  b.  \u  €.21.  P- 354- 

(27)  lb.  b.  iv.  C.33.  p.  422. 
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dal  difpofition  had  arifcn.     The  landed  men, 
the  monied  men,  found  their  Tiews  equally 
reftrained  by  entails;  and  the  lawyers  had  long 
inveighed  againft  them.     It  is  true,  the  great 
lords,  for  fome  time,  forbore  to  make  any  po- 
fitive  alteration  in  the  law  which  might  affe<^ 
entails,    but  they  were   difcountenanced   in 
courts  of  juftice;  as  was  alfo  the  new  con- 
trivance, to  make  a  forfeiture  of  the  eftate  in 
cafe  of  alienation  (28) ;  whilft  fuch  devices  as 
had  been  invented  to  elude  the  old  entails, 
were  fupported  (29).    So  early  as  in  the  reign 
of  Edward  IV,  the  device^  of  a  common  reco-^ 
very  to  bar  an  entail,  received  a  judicial  de- 
ciliori  (30).      Mr.  Astle,    in  his  publica- 
tion of  the  will  of  Hen.  VII.,  feems  to  give^ 
in  very  accurate  terms,  the  true  idea  of  thig 
matter.      He  fays,  that  Hen.  VIL  gave  a 
fatal  blow  to  that  formidable  body  [the  nobles], 
by  the  ftatute  paffed  in  the  fourth  year  of  hi* 
reign,  by  which  \\\tfandlion  of  the  law  was 
given  to  that  method  of  barring  entails,  which 

(28)  Coke  Litt.  377. 

(29)  Bacon.  Abr.  voc.  Fm  and  Recwery^  ^\u 

(30)  Talc  arum's  Cafe. 

3  liad 
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had  hitherto  refted.  chiefly  on  the  dectfion  of 
lawyers  j  and  hy  facilitating  the  alienation  of 
land,  he  gave  occafion  for  the  difperfion  of 
that  property,  which  is  ever  accompanied  by 
power.  Sir  William  Blackstone  (31), 
who  feems  to  have  imbibed  the  notion  that 
the  ftatute  was  obtained  through  the  craft  and 
fubtlety  of  the  prince,  indeed  admits,  that 
when  the  ftatute  was  pafled,  common  reco* 
veriea  *  had  not  obtained  their  full  ftrength 

*  and  authority.'  Therefore  it  follows,  that 
the  alteration  made  by  this  ftatute  was  not 
altogether  occafioned  by  a  defire  in  the  prince, 
cither  to  *  weaken  the  overgrown  power  of  the 

*  nobles,'  or  to   *  amafs  treafure  into  his  cof" 

*  fers  j'  but  that  the  ftatute  was  a  concurrent 
caufe,  which  naturally  arofe  from  an  infen-^ 
fible  alteration  in  the  feodal  fyftem  j  the  mar* 
tial  tone  of  which  had  yielded  to  the  milder 
voice  of  commerce. 

When  the  alteration  took  place,  many  im- 
portant confequences,  which  were  not,  per- 

(31)  Com.  b.  ii.  c.  7.  p.  118. 

haps, 
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baps,  forefeen,  were,  however,  to  flow  froiu 
the  diflblution  of  entails,  and  the  confequent 
tranfiuon  of  property  (32). 

If  we  may  credit  feveral  writers,  thefe 
confequences  have  been  prodigious.  Sir 
Henky  Wotton,  fo  early  as  the  days 
of  Queen    Elizabeth,    ufed    to    fay,     that 

*  the   reign  of  Henry  VII.   had  ruined  the 

*  Englifh  monarchy  {^sY  And  a  writer  in 
our  own  times  (34)  tells  us,  *  That  the  ftatute 

*  of  4  Hen.  VII.  has  transferred  the  weight  of 

*  the  ancient  barons  to  the  houfe  of  commons,' 

*  has  funk  the  authority  of  the  nobility  for  ever, 

*  and  even  bound  down  the  crown  within  fuch 

*  limits,  fince  the  Reftoration,  as  neither  force, 

*  nor  artifice,  nor  corruption  itfelf,  have  hi- 

*  therto  been  able  to  break  afunder/ 

This  is  a  heavy  charge;  and  yet  it  is,  perhaps, 
better  founded  than  may  generally  be  ima- 
gined, if  the  ftatute  of  4  Hen.  VII.  were  the 
caufe  of  the  great  addition  which  was  foon 

(32)  Dalrymp.  Hift*  Fcod.  Prop.  c.  iv.  p.  137. 

(33)  ^^'  Squire  on  the  Anglo-Sax.' Gov.  345. 
(34}  Dial,  on  the  adual  State  of  Pail. 

afterwards 
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t 

afterwards  made  to  the  houfe  of  commons. 
The  addition  I  mean^  is  that  which  is  men-' 
tioned  in  Serjeant  Glanville^s  Reports, 
and  is  as  follows : 


BoRHIghSy 

Mlc,  fcftored 
and  created 
VOID  £&x« 

vin.  to 

Chm.  II.  in* 
diifivc 


BcrdMghsy  Sic:  re/land 
byi.Hitt.Vlll. 

No.  of 
Memb. 

Orford        *-         l 


Boroughs^    &c.    created  If 
K.  Hen.  VIIL 


Ke.of 


^7H.  Vni.  J  Angdfea  county 

Beaumaris 
Brecknock  county 
Brecknock  town 
Cardigan  county 
Cardigan  town 
Carmarthen  county 
Carmarthen  town 
Carnarvon  county 
Carnarvon  town 
Denbigh  county 
Denbigh  town 
Flint  county 
Flint  town 
Glamorgan  county 
Cardiff        - 
Merioneth  county 
Montgomery  county 
Montgomery  town 
Pembroke  county 
Pembroke  town 
Haverfordweft     - 
Radnor  county 
New  Radnor 
Monmouth  county   2 
Monmouth  town     ^ 

3+^;yj"-}Cheftcr  county       ♦ 

Chcflercity        -    * 
Berwick  uponTwccJf 

33 
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«< 


iQ,M. 


K.  Edw.  Vl. 

tdb} 

Bormtghs^  &c,  rr/^rty^  i)f 

- 

Jf-  £^.  VI. 

No.  of 

N0.0I 

Menb. 

Me«W 

lEdw.VI.    Lancafter 

2 

I  Edw.  VI.  Thctford        -      x 

Prefton 

2 

Peterborough           2 

Wigan 

2 

Brackley          -      2 

Liverpool 

*    .  a 

Bofion            -        2 

6£dv.VL    St.  Albans 

-      2 

6Edw.VLSalta(h          -         2 

Petersfield 

2 

Camelford         -      2 

Litchfield 

2 

Weftlow         -        2 

Heydoa 

2 

Grampound      •      2 

Thirfk 

2 

Boffiney        -         2 

Ripon 

2 

;   '                  Micheli          .        2 

j                      Newport        -        2 

Maidftone      -        % 

Weftminfter      •    2 

Penryn         -          2 

*7  ^.  M^* 

Droltwich 
Woodftock 


29 


By  ^  Elizabeth. 

I  Eliz.  Tregony 
5  Eliz.  Beverley 
13  Eliz.  Eaft  Retford 

Carry  over 


28 


By  ^  Miry. 


1  Q.  M.    Aylefbury        -  2 

Morpeth            '^  2 

Banbury        -  i 

Knarefborough  2 

Boroughbridge  2 

2&3P.&M.  Higham  Ferrers  1 

Abingdon         «  s 

St.  Ives         -  2 

Albor^gk        -  2 

CaftleRHing    -  2 

»7 

By  j^.  EliMhth. 

I  Eliz*    Newton           «  jt 

Clidiero   '         -  2 

.  Minebead        -^  2 

Carry  over  6 
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Bsraugbsy  Sisc.  rtftored  by 
^  Elizabeth. 

No.  of 
Meaib. 

Brought  over        6 

27  Eliz.  Vermouth  i  inthelfle  )  2 

Newport   (  of  Wight  J  2 

-  Andover  * .         2 


12 


SyK.y. 


2  Ja.  I. 

18  Ja.  I.^ 

19  Ja.  L ' 
21  Ja.  I. 


affus^ 


Harwich 
Evefham 
Ilchefter 
f  ontefraft 
Agmondefham 
Wendover 
Great  Mariow 
Hertford 


2 
2 
2 

2 
2 
2 

2 
2 

16 


Boroughs^   &c.   created  bf 
^  Elizabeth. 

N«.of 

Mea<b, 

Brought  over       6- 
I  Eh'z.     Sudbury  -        2 

5  Eliz.     St.  Germains 
St.  Mawes 
Stockbridge         -»• 
Tarn  worth 

13  Eliz.  Eaftloe 

Fowejr 

Cirencefter 

Queenborough 

Chriftchurch 

Aldborough,  Suffolk 

Eye 

14  Eliz.  CoriFe  Caftle 
27  Eliz.  Kellington 

Berealfton 

Bifhop  Caftle 

Newton,  Iflc  of  Wight  3 

Lymington         - '     3 
-    Whitchurch 
-     HaiTelmere 

Richmond 

48 


By  K.  James  I. 

Oxford  Univerilty    2 

3  Ja.  I.     Bewdley  -         i 

7  Ja.  I.     Tewkefbury      -    .2 

13  Ja.  L     Tiverton        -        ^ 

18  Ja.  1.     St.  Edmond'sBury  a 
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Bonught^  &c.  rtjloridbf 
K.  CharUs  1. 

No.  of 
Merob. 

3&4Cha.I.  Wcobly      -    z 
MilbornPort  2 

15  Cha.  I.  Seaford      -      2 

16  Cha.  I.  Cockermouth  2 

>  O^khampton  2 
Hpniton  -  2 
Afhburton  2 
NoTthallerton  2 
Malton      -     2 

18 
By  K.  CharUs  II. 
None         -  o 


Boroughs^  &C.    created  by 
K.  Charles  L 

No,  of 

Mennb. 

None         -  o 


By  K.  Charles  TL 
25C.II.  ?  Durham county2 

Durham  city    % 
^    n   11    \  Newark  up-  i    ^ 

6 


Summary. 


Rtjiored. 

Created. 

B7  K,  Henry  VIII.      - 
Edward  VI. 

2 

By  K.  Henry  VIII 
Edward  VI. 

20 

Q.  Mary 

+ 

Q.  Mary 

Elizabeth 

12 

Elizabeth 

K.  James  I. 

16 

K.James  I. 

Charles  I. 

18 

Charles  11.      - 

72 


2S 

zi 

-     6 


143 

Total  reftored  and  created  in  thofe  (35)  reigns      215 

(35)  BuRCH,  in    his  Pol.   Difquif.  61,    fays,    •  That   in 

Hen.  VIU.'s  firil  parliament*  tliere  were  148  counties  and  bo- 

'oaghs,  whicK  fcnt   members,   and  the  whole  number  of  the 

commons  was  .  «  .  .  -         298 

To  which  number  add  the  number  contained  in  this  lift     -     21; 

And  it  makes  the  cxaft  number  of  members  at  prefent  con* 

tained  in  the  hoafc  of  commons^  exclufive  of*  the  45 

for  Scotland,  'viz  -  -  -  -  5  k'j 

So  that,  taking  in  the  45  members  addrd  for  Scotland  at  the 

union,  the  >  umber  of  members  in  the  houfe  of  commons  has  been 

t^ocarly  doubled,  finec  the  beginning  of  the  reignof  Hen.  VIII, 

^  oataral  confequence  of  which  muft  be  obvious  to  every  one/ 
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"^'"^Vttt  These  were  imrwrtant  alterations;  and 

Mem.  Viil. 

and  Q^Elsm.   King  Henry  VIIL  having  added  to  the  houfe 
of  conunons,  as  we  have  feen,     35  members, 
Edw.  VI.  -         -      48  . 

Q^Mary         -         -        21 
Elizabeth         -         -        60 

In  all         164 

the  nation  foon  felt,  that  the  balance  of  the 
governing  powers  was  altered ;  and  that  the 
undue  wdght,  with  which  it  had  been  loaded, 
whilft  the  power  was  vefted  either  in  the  king 
or  the  nobles,  was  no  lefs  heavy  when  tranf- 
.  V   ferred  into  the  hands  of  the  commons. 

Many  are  the  encomiums  which  have  been 
pafled  on  the  reign  of  Qj^  Elizabeth,  and 
much  the  obloquy  on  thofe  of  her  two  im- 
mediate fucccflbrs.  But,  perhaps,  no  confi- 
derate  perfon,  diverted  of  partiality  and  pre- 
judice, will  now  deny,  that  both  the  praifc 
«nd  cenfure  were  unmerited  ;  at  leaft,  in 'the 
extent  in  which  they  have  been  generally  bc- 
ftowed» 

THf 
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The  truth  is,  it  was  the  fortune  of  both 
HtoryVIIL  and  Qj^Eliiabeth,  to  reign  at 
an  a^  when,  with  tolerable  prudence,  they 
could  have  nothing  to  fear,  either  from  the 
higher  or  lower  houfe  of  Parliament  (36). 
The  firft  had  been  (37)  either  cttt  off,  oi* 
fo  £br  weakened  arid  difmayed  by  the  pre^ 
Ceding  dvil  wars  between  the  houfts  of  York 
and  Lancafter,  and^  vying  with  the  opulent 
ddzens  in  magnificence^  had  been  fo  far  debi-^ 
litated  by  the  dilSpatidn  of  their  ancient  pa-^ 
trimonies,  and  by  the  power  which  the  com« 
mens  had  aflumed,  that  all  danger  tsras  ap-^ 
parently  over  from  that  quartefr.  And  as  fot 
the  latter,  they  •  who  had  hitherto  been  un-« 

*  ufed  to  treat  with  their  kings  but  by  the 

*  mediation  of  the  great  lords,   being  Tiow 

*  puihed  into  the  jptefence,   were  talf-dif- 

*  countenanced  in  the  eye  of  majefty;   and 

*  durft  fcarcely  look  up  to  the  throne,  much 

( 3^)     If  the  nobles  ni^re  formerly  poilefled  of  an  im-* 
'  moderate  power,  and  the  monarch  had  found  the  nusuis 

*  of  abafing  them  by  ritifing  the  people,  the  point  of  ex.« 
*treme  fervitude  mufl  have  been  diat  bettveen  humbling^ 

*  the  nobility,  and  that  in  which  the  people  began  to  fee) 

*  their  power/  .  Sp,  L«  b.  xix.  c.  27. 

(37)  Hurd's  Mor«  and  PoU  Dial*  26%.  ^ 
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^  lefs  difpute  the  prerogatives  with  which  fuch 
^  awful  priaces  were  thought  to  be  inveft* 
*ed(38).'  .       . 

Nbverthkliss  it  could  not  have  entirely 
efcaped  the  obfervatioa  of  thefe  monarchs,  that 
an  akeration  had  taken  place,  by  the  diflblu-^* 
tion  .of  iataitfty  the  coniequent  tranfition  of 
property,  the  new  channels  of  wealth  which 
had  been  opened  by  commerce,  and  the  de>- 
denfion  of  the  power  of  the  clergy  by  the  in- 
trodu^on  of  the  art  of  printing ;  and  confer 
quently  that  the  uecefEty  and  ignorance  which 
had  formerly  produced  great  fubordinadon 
and  reverence,  -  no  longer  exifted# 

At  the  firft,  if  the  houfe  of  commons  was 
created  to  balance  the  weight  of  the  ancient 
barons,  one  cannot  help  imagining,  that,  af- 
terwards, members  were  added  to  balaike  tie 
weight  of  the  houfe  of  commons  itfelf. 

In  Cornwall  (39)  only,  *  where,*  as  the 
die  Audior  of  a  Dialogue  on  the  aSunl  State 

(38)  HuKD's  Mor.  and  PoU  DiaL  265. 

(39)  See  NOTE  [P:|. 

♦  of 
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tf  Parliament  obfenrcs,  *  the  royal  inflitcncc 
•  could  be  fuppofed  moft  likely' to  prevail 
the  following  boroughs  were  created  and  re-^ 
iiored : 

By  Edw.  VL    Saltafh, 
Weftloe, 
Grampound^ 
Camelfordy 
Peniyn, 
Bofliney^ 
Michell, 
Newport^ 
Qj^  Mary.     St.  Ives^ 
Elizabeth.     Eaftloet 
Tregony^ 
Fowey, 
St.  Germain^S) 
St.  MawX 
Kellington. 

Both  Henry  VIII.  and  Q^ Elizabeth,  it  is 
plain,  were  extremely  jealous  of  the  rifing 
power  of  the  commons* 

•  It  18  faid,  that  once  when  Henry  VIII. 

heard  that  the  commons  made  a  great  diffi- 

F  a  culty 
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cultj  of.  granting  a  fupply  that  was  required^ 
he  was  fo  provoked,  that  he  fent  for  Edward 
Montague,  one  of  the  members,  who  had  a 
confiderable  influence  on  the  houfej  and  he 
being  introduced  to  his  majefty,  had  the 
mortification  to  hear  him  fpeak  in  thefe 
words :  **  Bo  !  man  !  will  they  not  fuffer  mj 
"  bill  to  pafs  ?"  And  laying  his  hand  on 
Montague's  head,  who  was  then  on  his  knees 
before  him,  "  Get  my  bill pajfed  by  to-merrow^ 
or  elft  to-^morrow  this  bead  of  yours  JbaU 
"  ^^  2/^*''  This  cavalier  manner  of  Henry 
fucceeded ;  for  next  (lay  the  bill  pafled.  Col* 
LiNsV  Brittjb  Peerage.  GrovSV  Ufe  of 
Wolfey. — ^We  arc  told  by  Hajll,  p%  48.  That 
cardinal  Wolfey  endeavoured  to  terrify  the 
citizens  of  London  into  the  general  loaii,  ex* 
aded  in  1525,  and  told  them  plainly,  that 
"  //  were  better  that  fome  Jbould  fuffer  inJir 
**  gence^  than  that  the  king  at  this  time  Jbould 
"  lack ;  and  therefore  beware^  and  rejiji  not^ 
•*  nor  ruffle  not  in  this  cafe^  for  it  may  fortune 
**  to  cojlfome  people  their  beads ^^  Such  was  the 
ftyle  ufed  by  this  king  and  his  minifters(4o)' 

(40}  HuM£'sHift.of£ng.  voI.iv.  p.  452.  notB[BJ« 

•  As 
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^  As  to  fuch  matters  of  governmept  as  aU 
liances,  preace  and  war,  or  foreign  negociations, 
no  parliament  in  thofe  ages  ever  prefumed|  to 
take  them  under  confideratioq,  or  qnefticM^ 
in  thefe  particulars,  the  conduiSt  gf  their  fovcr 
vereign,  or  of  his  minifters  (41) ;  and  re^ 
ipeding  other  great  points  of  government, 
(^Elizabeth  frequently  reminded  the  houfe 
not  to  meddle  with  any  matters  of  either 
church   or   ftate  (42).      *  She    took   notice 

*  by  the  mouth  of  her  Speaker,  that  certain 

*  members  fpent  more  time  than  was  necel^ 

*  fary,  by  indulging  themfelves  in  harangues 

*  and  reafonings  (43).*      At   another  time, 

*  fhe  fent  her  orders  by  the  mouth  of  the 
^  Speaker,  commanding  the  houfe  to  ipend 
^  little  time  iii  motions,  and  to  avoid  long 

*  i^eeches  (44).*     And  *  when  the  Speaker, 

*  Sir  Edward  Coke,  made  the  three  ufual  re- 

*  quefts,  of  freedom  from  arrefts,  of  accefs  td 

*  her  perfon,  and  of  liberty  of  Ijjpeech ;  flie 

*  replied  to  him  by  the  mouth  of  Puckermg^ 

(41)  HuMK*s  Hift.  of  Eng.  vol.  v.  p.  173. 

(42)  lb.  p.  173.  178.  181.  3i6s.    JoHNSfo^i  on  Mo- 
narchical Gov.  c.  xxviii.  f.  8. 

(43)  lb.  p.  367. 

(44)  lb.  p.  17?. 

F  3  *  lordr 
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^  lord»]^eper,  **  that  liberty  of  fpeech  was 
J*  granted  to  the  commons,  but  they  muft 
^^  know  what  liberty  they  were  entitled  to; 
^  not  a  liberty  for  every  one  to  fpeak  what  he 
'^  lifteth,  or  what  cometh  in  his  brain  to 
*•  utter ;  their  privilege  extended  no  farther 
«'  than  a  liberty  of  ^j^^  or  Nb:'     That  fhc 

*  enjoined  the  Speaker,  if  he  perceived  any 

*  idle  iieads  fo  negligent  of  their  own  fafety, 

*  as  to  attempt  reforming  the  church,  or  in-» 

*  novating  in  the  commonwealth,   that  h^ 

*  ihould  refufe  the  bills  exhibited  for  that 

*  purpofe,  till  they  were  examined  by  fuch 

*  as  were  fitter  to  coniider  of  theie  things, 
^  and  could  better  judge  of  them ;  that  flie 

*  would  not  impeach  the  freedom  of  theif 

*  perfons  ;  but  they  muft  beware,  left,  under 
^  colour  of  this  privilege,  they  imagined  that 
^  any  negleA  of  iheir  duty  could  be  covered 
^  orprQteded(45).* 

Because  Strickland^  one  of  the  members, 
revived  a  bill  in  parliament  for  the  amend- 
ment of  the  liturgy,  which  had  formefly  been 

(4S)  Hume's  Hift.  of  Eng,  vol.  v.  p.  363. 

rejeded, 
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rejeScd,  fhe  *  prohibited  him  thencefoFth  from 

*  appearing  in  the  houfe  of  commons  (46).' 
Becaufe  RoSfIrt  Bell  made  a  motion  againft  an 
exclufive  patent,  *  contrived  for  the  profit*  of 

*  four  courtiers,  and  attended  with  the  utter 

*  ruin  of  feven  or  eight  thdufand  of  induftrtous 

*  fiibjcds,  he  Was  fent  for  by  the  douncil,  and 

*  was   feverely   reprimanded*  for"  his',  tertie* 

*  rity  (47)/  Becaufe  PtterWcnMvoftb'[/[%\ 
another  member,  ventured  to  tranfgrefs  the 
imperial  orders  of  Elizabeth,  in  prefenting  a 
pedtion  to  the  lord-keeper,  in  which  he  de- 
fired  the  upper  houfe  to  join  with  the  lower 
in  a  fupplication  to  her  majefty  for  entailing 
the  fiiccelfion  of  the  crown,  flie  fent  Went^ 
wirtb  immediately  to  the  Tower,  committed 
Sir  Thomas  BromUy^  who, had  feconded  him, 
to  the  Fleet  prifon,'  together  with  Stevens  and 
Welfb^  two  members,  to  whom  Sir  l*homas 
had  communicated  his  intention.  Becaufe 
Mortice  (49)  chancellor  of  the  duchy,  and  at^ 

(46)  Hi^ME's  Hift.  of  Eng,  vol,  r.  p,  175. 
{47)  lb.  p.  180. 

(48)  lb.  p.  364.     Johnston  on  Monarchical  Gov. 
€.  xxviii.  f.  8. 
(^9)  lb,  p.  3(&5,    Johnston,  ib. 

F  4      .  tomcy 
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torriey  of  the  court  of  wards,  made  a  motion 
fpr  redreffing  the  abufes  in  the  bifhops  cpi^irt, 
and  in  the  high  cpmmifTion,  ihe  caufed  him 
to  be  feized  in  the  houfe  by  a  ferjeant  at  arms, 
difcharged  him  from  his  ofEce  of  chancellor, 
incapacitated  him  ^om  any  prafUce  in  his 
profeifion  as  a  common  lawyer,  and  kept  him 
fpme  yenjFS  prifpncr  in  'plbury  caftle^  In 
fiiort,  it  \fi  faid,  that,  during  the  reign  of 
Q^fiUzabetb,  ^  whenever,  any  delicate  point 

*  was  touched,  though  ever  fp  gently ;  nay, 
^  feemed  to  be  approaqhed,  though  at  ever  fo 
^  great  ^  dill^qc^,  the  whii^r.  un  about  (he 

•  houfe,  *t  Thf  qu?en  wiH  be  offended ;  the 
*'  council  will  be  ^tremely  offended :".  and  by 
f  thefe  furmifes  men  were  warned  of  the  dan« 
^  ger  to  which  they  exppfed  themielves  (50),' 

Considering  al^  this,  one  U  npt  much 
furprifed  to  find  Henry  Vllf.  though  *  he 
^  had  rendered  himfelf  a  foe  both  to  the  ca^ 

♦  tbolicj  and  Xht  protejlants  (51),'  and  though 
he  kept  no  {landing  army  (52),  fo  daring  as 

(50)  Hume's  Hift.  of  Eng.  vol.  y»  p,  180. 

(51)  Rapin's  Hift.  of  Eng.  vol.  vii.  p.  495. 
^52)  De  LoLMfo  Conft.  Eng,  p.  J90. 

^  to 


Cbp.  VI,    GOVERNMENT  OP  ENGLAND,  75 

to  hazard  an  Innoyation  in  religioB^  the  moft 
perilous  enterprize  in  which  any  ibvereign 
can  engage,  and  in  the  event  capable  of  der 
ftroying  the  pow«r  of  the  pope,  and  qf  be- 
coming, as  it  were,  the  pope  hinifelf  (53) ; 
of  diflblring  the  monafteries,  although  they 
contained  (54)  twenty-nine  lords  of  parlia- 
ment ;  and  of  making  his  own  proclamations 
to  pais  for  laws  {^g)  j  in  ihort,  that  he  fliould, 
in  fad,  become  abfolute  both  in  church  and 
ftatf;  pr  that  Qj^  Elizabeth  fhould  inftitutc 
the  aji)itrary  court  of  high  commiffion,  and 
increafe  (56)  the  power  of  the  ftar-chamber. 

But,  notwithftanding  all  this,  and  not- 
withftanding  fo  great  a  weight  of  power  was 
brought  to  the  crown  by  the  king's  being 
made  fupreme  In  the  church  (which,  with  the 
barons,  was  formerly  the  only  check  on  mo- 

(53)  ^  Nat.  Bacon  exprefles  it,  in  his  way,  as  a 
*  ftrange  kind  of  monftcr,'  "  A  king  with  a  pope  in  his 
"  bdly."  Difc.  part  ii.  p.  125.  Hurd*8  Mor.  and 
Poi.Dial.  p.  266. 

(^)  HijIiib's  Hift.  of  Eng.  vol.  iv.  p.  45^*  note  [I]. 

(55)  This  terrible  aft  is  31  Hen.  VIIL  c.  8.  It  was 
lepealed  by  i  ?dw.  VI.  c.  12. 

($6)  B).ACic.  Com.  b.  iv.  c.  33.  p.  426.  • 

narchical 
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narchical  authority),   the  ieprdbntativc  aC- 
fcmbly,  though  dcpreffed,  was  far  from  being 

cxtinguiflied*      * 

Elizabath,  cm-  her  able  advifers,  doubt-^ 
lefs  were  aware,  that  members  of  parliament 
no  longer  confifting  of  tenants  and  depend* 
ants  of  the  crown,  *  the  power  of  the  king- 
*  dom  had  gradually  (hifted  its  channel  (57);^ 
but  though  fhe  had  penetration  enough  to 
difcern  the  circumftance,  Ihe  had  fo  much 
wifdom  or  cunning  as  not  to  provoke  the 
commons  fo  far  as  to  difcover  and  feel  their 
ftrengtb.  She  feldom,  perhaps,  wantonly 
made  ufe  of  h^r  prerogative,  but  ufed  it 
only  to  anfwer  feme  (58)  important  purpofe  j 
and,  happily,  whenever  fhe  found  the  cur- 
rent of  the  public  opinion  top  ftrong  againft 
her,  ihe  wifely  receded,  without  coming  to  an 
open  rupture.  That  the  power  of  the  houfe 
of  commons,  in  the  reign  of  Qj^  Elizabeth^ 
was  beginning  to  fhew  itfelf,  is  plain  from 
this,  that  in  the  thirteenth  year  of  her  reign^ 

(57)  Black.  Com.  b,  iy.  c,  33.  p.  428. 

(58)  Ibid. 

tha 
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the  firft  inftance  occurs  of  elediion  bribery ; 
on€  TTiomas  Longe,  having  given  the  return- 
ing officer  and  others  of  the  borough  (59), 
for  which  he  was  chofen,  4L  to  he  returned 
member  (6o),  Befides,  De  Wit,  the,pcn- 
fionary  of  Holland,  declared,  in  the  reign  of 
Qiarles  II.    ^  that   ever  Jince   the   reign    of 

*  i^  Elizai^tby  there  had  been  fuch  a  fluftua- 

*  tion  in  the  Englifh  councils,  that  it  was 
^  not  pQffible,  for  two  years  together,  to  take 

*  any  fure  or  certain  meafures  with  the  king- 

*  dom  (61).'  Elizabeth  herfelf  openly  de^ 
dared,  that  the  *  affembling  of  a  parliament 

*  was  a  meafure  fhe  never  embraced,  except 

*  when  conftrained  by  the  neceffity  of  her 

*  afiairs  (62).'  Rather  than  apply  to  parlia- 
ment, fhe  thought  fit,  though  a  manifeft  in- 
jury to  her  fucceflbrs,  to  fell  the  crown  lands. 
And  true  it  is,  *  that  from  the  firft  to  the  lafl; 

*  of  the  Tudor  line,  imperious  and  defpotic  as 

*  they  were  of  their  own  nature,  no  ftretch  of 

(59)  Wbstbury  Wiltf.    Bueoh's  Pol.  Difq.  vol.  i. 
p.  286.  and  Pari.  Hift.  vol.  iv.  p.  154. 

(60)  D'EwEs,  p.  181.     Black.  Com.  b.  i.  c.  %, 
p,  179. 

(61)  HuME^s  Hift.^of  Eng,  vol.  vii.  p.  434. 
[6i)  lb.  vol.  V,  p.  235. 

•  power 
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*  power  was  ventured  upon  by  any  of  them, 
^  but  under  the  countenance  and  protedlioQ 

*  of  an  act  of  parliament.     Hence  it  was, 

*  that  the  Star  Chamber,  though  the  juiif- 
^  didion  of  this  court  had  the  authority  of 

*  the  common  law,  was  confirmi&d  by  ftatute; 

*  that  the  proceedings  of  Empfon  ^d  Dudley 

*  had  the  fandi^on  of  parliament ;  that  Hen« 

*  ry  VII I. 's  fupremacy,  and  all  ads  of  power 

*  dependent  upon  it,  had  the  fani^e  foucida- 

*  tion  (63)/ 

Thb  felicity  of  the  reign  of  Q^  Elizabeth 
was  owing,  perhaps,  more  to  her  policy,  than 
her  moderation.  She  adopted,  we  are  told, 
the  Machiavelian  (64)  principle,  divide  et  imr 
peraj  throughout  her  whole  reign.  It  is  faid, 
fhe  paid  the  greateft  refpe£t  to  the  two  pre- 
vailing factions  of  her  time.  *  The  church- 
^  men  and  puritans  divided  her  favour  fo 

*  equally,   that  her  favourites  were  fure  to 

*  be  the  chiefs  of  the  contending  parties  [/S^y 

(63)  Hurd's  Mor.  and  Pol.  Dial.  p.  2^^      Aifta 
Regia,  vol.  iv.  p.  195. 

(64)  Hurd's  Mor.  and  Pol.  Dial.  p.  15^6. 

(65)  Ibid. 

Had 
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Had  Charles  L  (66)  purfued  the  fame  con- 
dn&j  and  could  have  refted  fatisfied  with  the 
legal  limitations  that  were  put  upon  an  almoft 
boundleis  prerogative^  the  good  fenfe  of  th^ 
nation  mighty  poffibly^  at  lengthy  have  pre-  ' 
vailed,  and  given  him  that  vreight  which  the 
the  Mag  ought  ever  to  hold  in  this  country. 
If,  in  modern  times,  this  policy  had  not  been 
purfued.  Heaven  knows  what  might  have 
been  the  confequence ! 

In  early  times,  *  parliaments  fat  but  a  few 
^  days^  and  took  into  confideration  fuch  af« 
^  fairs  only  as  the  Idng  had  before  &t  forth  in 

*  the  writs  of  fummons  (67)  j'  a  pra^ice  con- 
formable to  a  provision  in  the  great  charter 
of  kii^  John,  exprefied  in  thefe  words :  *  and 
^  in  all  letters  of  fummons,  we  will  exprefs  the 

*  cau&  of  the  fummons  (68)/     And,  in  later 
times,  ^  during  the  reign  of  Q^Elizabeth,  and  ' 
'  the  reigns  preceding,  the  feffions  of  parlia- 

*  ment  were  not  ufually  the  twelfth  part  fo 

(66)  Clar.  Hift.  Rebel,  fol.  i.  p.  254. 

(67)  Rap.  Hift.  of  Eng.  vol.ix.  b.  18.  p.  4921  note* 

(68)  Magna  CharU  of  K.  Joho,  c,  X4« 

•  long 
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*  long  as  the  vacations  (69).'  And,  perbaps, 
long  meetings  of  parliament  may  be  ^  not  only 

*  troubiefome  to  the  repfcfentatiTCS,  but  may 

*  cut  out  too  much  work  for  the  ^xecotive 

*  power  J  fo  as  to  take  off  its  attention  from 

*  executing,  and  oblige  it  to  think  only  of  de- 

*  fending  its  own  prerogatives,  and  the  right 
^  it  has  to  execute  (70)/ 

Temp.  But  wheii  James  I.  a  ftranger,  came*  to 

the  throne,  and  allowed  the  commons,  as 
they  confeffed  in  the  feventh  year  of  his  reign^ 

*  more  freedom  of  debate  than  ever  had  been 

*  indulged  by  any  of  his  predeceffar8(7i)  | 

*  every  nian  began  to  indulge  himfelf  in  po^ 

*  litical  reafonings  and  enquiries  (7a) :'  and 
when  we  are  told,  that,  at  this  time.  Sir  John 
Saville  furnilhed  a  memorable  inftance,  never 
known  before,  *  of  any  king's  advancing  a 
^  man^  on  account  of  parliamentary  interefty 

*  and  of  oppofition  to  his  meafures  (73)/  we 

(69)  Hume's  Hift.  of  Eng.  vol,  vi.  b.  45,  p,  16. 

(70)  Sp.  L.  b.  xi.  c.  6. 

(71)  Hume's  Hift.  of  Eng.  vol.  vi.  p.  j68.  note  [O  J. 

(72)  Ibid.  p.  117. 

(73)  Ibid- 

do 


OaiwVl.    GOVERNiJENT  OF  ENGLAND.  7^ 

do  not  wonder  withal  to  be  told,  tUkt  the  ' 
commons  theii,  ^  for  the  firft  time,  entered 
*  an  order  fer  the  regular  keeping  of  theit 
^  journals  (74) ;'  that  fadiona  (7.5)  began  to 
commence,  and  be  propagated  throughout 
the  nation  ;  that  towns  (76),  which  had  for- 
merlj  negleded  their  right  of  fending  mem* 
bers,  then  began  to  claim  it;  that  what  was 
fiarmerly  looked  upon  as  matter  of  indif--^ 
fere^ce,  became  a  fubje^  of  great  tmjport- 
ancc(77)- 

Whetheh  James  L  or  the  parliament, 
gave  the  firft  rife  to  the  difputes  which  af- 
terwards happened  between  them,  may  be  tod 
much  for  me  to  determine*  It  may  be  fuflS- 
cient  to  refer  to  what  is  faid  by  two  writers  of 
contrary  principles,  Mr.  HpMS  and  Mrs. 
Macaulay  (78). 

(74)  Hume's  Hift.  of  Eng,  vol,  vi.  p.  44.  anno  1607% 
Johnston  on  Monarchical  Gov.  c.  xxviii.  f.  11. 

(75)  Rap.  Hift.  of  Eng*  vol.  ix.  p.  498. 

(76)  Joum.  Feb,  a6,  1623.    Hume's  Hift.  of  Eng. 
vol.vi.  p,  171. 

(77)  See  NOTE   fd]. 
{78)  Sec  NOTE  [R]. 
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ThjT  timidity  of  Jamea  L  which  had  con* 
curred  with  other  caufes  in  itiaking  the  com* 
mons  fo  refradtory,  was  the  meansy  howei^er, 
of  preventing  matters  being  carried  to  thofe 
extremities  which  afterwards  followed.     Re- 
ceiving fcanty  fupplies,  he  did  little  more  than 
S^£l      talk  of  his  prerogative.     But  Charles  I.  more 
daring,  perhaps  fufpe&ing  no  danger,  con- 
icious  of  the  reditude  of  his  intentions,  pro- 
voked with  the  condud  of  the   commons 
during  the  reign  of  his  father ;  and  (knoi^nng 
how  much  the  war  (79),  for  which  fupplies 
were  wanted,  had  been  countenanced  by  the 
parliament),  difpleafed  at  the  complaint  of 
grievances,  inflead  of  receiving  fupplies  (80), 
mifled  by  ancient  precedents  in  his  own  court, 
and  the  pradice  of  other  courts  in  Europe  ; 
finding  that  conceffion  otily  begat  contempt 
and  further  encroachment;  and  being  flattered 
by  foolilh  doSrines  of  the  abfolute,  heredi- 
ditary,  indefeafible,   divine  right  of  kings; 
and  of  pafOve  obedience  and  non-refiftance  ; 
he  firft  offended  his  parliament,  by  a  paniaiity 

(79)  ^^^  ^^^  recovery  of  the  Palatinate. 

(80)  Sec  NOTE   [SJ. 

to 
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to  the  duke  of  l^uckingham^  which  had  been 
fo  ofFenfive  in  his  father ;  and  then  offended 
his  people,  by  putting  in  pra£lice  what  his 
father  had  only  ventured  to  preach.  Fondly 
hoping,  if  he  could  but  raife  a  revenue  and  an 
army,  he  might  be  able  to  rule  without  a 
parliament,  he  levied  money,  and  billeted  the 
army  upon  the  fubjedl,  by  virtue  of  his  pre- 
rogative. But  he  foon  found  that  four  hun- 
dred and  ninety-four  members  of  the  houfe  of 
commons  (8i)  were  great  odds  againft  one 
man  j  and  efpecially  as  the  temporal  peers, 
who  might  be  fuppofed  to  refill  any  improper 
incroachment  by  the  commons,  did  not  at 
that  time  exceed  ninety-feven  (82).  So  early 
as  in  the  third  year  of  his  reign,  he  was  . 
obliged  to  confent  to  the  petition  of  right ; 
fetting  forth  in  fubflance,  that  no  man  fhould 
be  compelled  to  yield  any  benevolence,  tax,  ot 
fuch-like  charge,  without  common  confent  by 

(81)  HuMB*s  Hift.  of  Eng.  vol.  vi.  c.  49.  p.  156. 
But  Mr.  HuMB  feems  to  have  mifcalculated  the  number 
of  the  members.  In  p.  63  it  appears,  that  Charles  the 
Firft's  firft  parliament  confifted  of  four  hundred  and 
eighty-nine  members. 

(8a)  Ibid. 
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ad  of  parliament,  or  be  queftioned  on  ac- 
count thereof;  that  the  people  fliould  not  be 
burdened  with  foldiers  or  mariners ;  that 
no  freeman  fhould,  on  any  pretence,  be  im- 
prifoned  or  detamed,  contrary  to  Magna 
Cbarta ;  and  that  the  writ  of  habeas  corpus 
fliould  not  be  eluded  (83).  This  ftatutc, 
howfever,  was  far  from  healing  the  differences 
then  fubfifting.  By  the  arts  of  ambitious 
men,  the  king  was  again  neceflitated,  as  he 
imagined,  to  have  recourfc  to  his  preroga- 
tive ;  and  to  raifc  money  on  the  fubjedt,  by 
conferring  the  honour  of  peerage  and  knight- 
hood; by  difpenfing  with  the  penal  laws 
againft  catholics;  by  fines  for  offences  tried  ia 
the  court  of  ftar-chamber ;  by  fines  or  com- 
pofitions  for  converting  arable  lands  into 
pafture,  and  for  encroachments  on  the  king's 
forefts;  by  fliip-money,  coat  and  conduft- 
money,  tonnage  and  poundage,  purveyance, 
pre-emption,  monopolies,  the  fale  of  crown 
lands,  and  loans  and  benevolences.  As  foon, 
however,  as  thefe  refources  failed,  and  the 
king's  neceflities  compelled  him,  after  an  ia- 

(83)  Slat.  3  Cha.  I.  q.  \. 

termiffioQ 
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termiffion  of  parliaments  for  above  twelve 
yevs  (84),  to  call  them  again  together,  they 
began  to  fliew  as  high  notions  of  their  autho- 
rity as  the  king  had  done  of  his.  The  doc- 
trine^ that  the  privileges  of  parliament  were 
only  graces  or  grants  from  the  crown,  was 
l^torted ;  and  the  prerogatives  of  the  crown 
were  reckoned  no  more  than  grants  from  the 
people ;  bcftqwed  at  the  time  of  entering  into 
the  original  contract  at  the  firft  formation  of 
fociety ;  and  that  as  all  power  originated  from 
the  people,  and  the  houfe  of  commons  were 
the  people's  reprefentatives,  the  houfe  of  com- 
mons ought  to  be  confidered  as  holding  a 
place  greatly  fuperior  to  any  they  had  ever 
yet  pretended  to.  A  party  petitioned  the 
king  to  ^  employ  fuch  perfons  in  public 
^  affairs,  and  to  take  fuch  perfons  to  be  near 

♦  him  in  places  of  truft,  as  parliament  could 

*  coNFiDB  in  (85);'  meaning,  I  fuppofe, 
themfelvcs%  A  protejiatton  was  drawn  up  and 
entered  into,  to  defend  the  privileges  of  par- 

(84)  Lord  Clar.  Hift.  Rebel,  b,  i.  p.  58. 
(85}  Ibid.  b.  iv.  p.  255. 

G  a  liament. 
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liameht  (86).  A  ftatute,  to  which  the  loog 
intermiflion  of  parliaments  had  given  great 
countenance,  enaded.  That  parliaments  ihould 
not  be  adjourned,  prorogued,  or  diflblvcd, 
without  their  own  confent  (87).  From  that 
moment  the  conftitution  was  diffolved.  The 
executive  power,  as  Monf.  De  Lolme  ex- 
prefles  it,  becoming  double  (88),  and  a  per- 
petual co-ordinate  authority  being  ere£ted, 
an  authority  controulable  by  no  one,  account- 
able to  no  one ;  a  contention  for  power  as 
naturally  arofe,  and  became  inflamed  into  a 
civil  war,  *  as. the  fparks  fly  upward/  Royal 
authority  was  immediately  of  no  account,  un- 
\t(^Jigntfied  by  the  boufes  ofparliamcnU  Though 
the  ecdefiaflical  government  was  formed  on 
the  fame  model  as  the  civil,  and  the  clergy, 
from  time  immemorial,  as  well  as  the  laity, 
had  had  perfons  to  preferve  their*  rights  from 
cither  regal  or  popular  encroachment,  the 
bifhops  were    to  have  no    vote    in  parlia- 

(86)  Clar.  Hiill  Rebel,  b.  iii.  p.  198. 

(87)  Stat.  16  Cha.  I.  c.  7.  anno  1640. 

(88)  De  Lolme,  Conft.  £ng.  b.  ii.  c.  3.  p.  222.  flote> 
4th  edit. 

ment. 
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ment  (89).  It  availed  ftothing  that  every 
conceflion  of  the  crown  that  was  neceflary, 
was  adually  made  before  the  rebellion  broke 
out;  by  the  feveral  '  ftatutes  for   triennial 

*  parliaments,  for  jjbolifhing  the  ftar-chamber 

*  and  high-commiffion  courts,  for  afcertain- 

*  ing  the_  extent  of  forefts  and  foreft  laws,  for 

*  renoimcing  fhip-money  and  other  exadtions, 

*  and  for  giving  up  the  prerogative  of  knight- 

*  ing  the  king's  tenants  in  capite^  in  confe- 
^  quence  of  their  feodal  tenures  (90).'  The 
folly  of  feme,  and  the  ambition  and  interefted 
views  of  others,  united,  not  to  regulate  the 

(89)  Lord  Clar.  Hift.  Rebel,  b.  iv.  p.  333.  «  There 

*  are  men  who  have  endeavoured,  in  fome  countries  in 
^  Europe,  to  abolifh  all  the jurifdidlion  of  the  nobility; 

*  Jiot  perceiving  that  they  were  driving  at  the  very  thing 
^  that  was  done  by  the  parliament  of  England.     Aboliih 

*  the  privileges  of  the  lords,  of  the  clergy,  and  of  the 

*  cities  in  a  monarchy,  and  you  will  foon  have  a  popular 

*  ftate,  or  elfe  a  defpotic  government. 

^  Far  am  I  from  being  prejudiced  in  favour  of  the 

*  privileges  of  the  clergy ;    however,  I  ihould  be  glad 

*  their  jurifdidiion  were  once  fixed.  Thequeftion  is  not, 
^  whether  their  jurifdi£lion  was  juftly  eftabliflied,  but 
^  whether  it  be  really  eftabliflied ;  whether  it  cmfthutet  a 

*  fart  pftbe  laws  of  the  country  ^  and  is  in  every  re/pe^  re-^ 

*  knive  to  thofe  Urwu^    Sp.  L.  b.  ii.  c.  4. 
(90}  Black.  Conir  b.  iv.  c.  33.  p.  430. 

G  3  kingly 
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kittgly  office,  but  to  transfer  it  to  the  houfe  of 
commons.     The  fine  qua  non^  at  laft,  pro- 
duced by  the  houfe  of  commons  was,  that  all 
matters  which  concerned  the  public  ftiodd  be 
refolved  and  tranfaded  enly  in  parliament, 
[which,  being  intended  to  take  from  the  king 
his  psut  of  the  legiflative  authority,  as  what 
foHows,  was  defigned  to  take  away  his  exe- 
cutive power,  was,  as  the  king  juftly  anfwer- 
cd,  *  to  depofe  him  and  his  pofterity  [^i)Y 
That  all  privy  councillors  (hould  be  approved^ 
that  is,  chafen  by  parliament ;  that  no  ad  of 
the  king,  proper  for  the  advice  of  the  privy 

(91)  Clar.  Hift.  Rebel,  b.  v.  p.  501.  •  We  may,* 
faid  the  king,  ^  be  waited  on  bare-headed,  we  may  have 
^  our  hand  kifled,  the  ftyle  of  majefty  continued  to  us, 
«  and  the  king's  authority  declared  by  both  houfes  of  par- 

*  liament  may  be  ftill  the  ftyle  of  your  commands ;  we 

*  may   have  fwords  and   maces  carried  before  us,  and 

*  pleafe  ourfelf  with   the    thoughts    of    a  crown  and 

*  fceptre  (and  yet  even  thefe  twigs  would  not  long  flourifc, 

*  when  the  ftock  upon  which  they  grew  were  dead) ;  but 

*  as  to  true  and  real  power,  we  fliould  remain  but  the 

*  outfide,  but  the  pi<fture,  but  the  fign  of  a  king,'    RaP. 
Hift.  of  Eng.  voLxi.  c.  ao.  p.  541. 

Every  one' that  would  wife  to  know  the  nature  of  the 
claims  made  by  the  houfe  of  commons  in  the  time  of 
Charles  I.  and  the  tendency  of  them,  &ouid  read  die 
nineteen  propofitions  made  to  the  Un^ ,  and  the  king's 
anfwcr  to  them, 

'  council, 
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council,*  fliould  haye  validity^  unlefs  done  by 
the  advice  and  confent  of  fuc.h  approved 
council;  that  all  officers  of  date  ihould  be 
alfo  approved  by  parliament ;  and»  in  the  in* 
tervals  of  parliament,  ftiould  be  chofen  by  the 
affent  of  the  major  part  of  the  approved 
council ;  <hat  the  parliament  ihould  have  the 
dircdion  of  the  militia ;  that  all  forts  and 
caftles  ihould  be  put  under  the  command  and 
cuftody  of  fuch  pcrfons  as  ihould  be  approved 
by  parliament ;  and  in  the  intervals  of  parlia- 
ment, under  fuch  perfons  as  the  major  part 
of  the  approved  council  ihould  approve  (92) ; 
that  no  peers  ihould  be  made  but  with  con- 
fent of  both  houfes;  that  the  principal  judges 
fliouId  be  chofen  vrith  confent  of  parHament ; 
and  that  the  juftice  of  parliament  ihould  pafs 
upon  a  new  and  undefined  crime  called  de^^ 
Unquency  (93).      A  new  great  feal  was  made 

(92)  The  fole  right  of  the  king  to  command  the  mi- 
litia, army,  and  navy,  and  all  places  of  ftrength,  has  been 
fincc  recognized  by  the  ftatutes  of  13  Cha.  II.  c.  6. 
i4Cha.  11.  c.  3.  and  15  Cha*  IL  c.  4. 

(93)  S^^  ^^^  nineteen  propofitions  of  the  houfe  of  com- 
roons  prefented  to  Charies  I.  qn  June  2,  1642.  Lord 
Clar.  Hift.  Rebel,  b.  v.  p.  493.  Rapik's  Hift.  of  Eng. 
vol.  xi.  b.  XX.  p.  515.  Hume's  Hift.  of  Eng.  c.  Iv.  p.  494. 
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83  ON  THE  CONSTITUTIONAL      Book  I. 

by  the  parliament  (94).     *  Whatever  was  en- 

*  adled  or  declared  for  law  by  the  commons 

*  in  parliament  aflembled,  was  to  have  the 

*  force  of  law :'  and,  not  contented  with  the 
folc  power  of  making  laws,  the  houfe  of 
commons  boldly  declared,  they  had  alfo  the 
fole  power  of  executing  them  ;  that  *  Xhtfove-- 

*  reign    power   was   wholly  and  entirely  in 

*  them  (95).'  And,  as  if  legiflative  and  execu- 
tive authority  were  infufficient,  they  took 
away  the  liberty  of  the  prefs  (96),  and  were 
to  have  judicial  power.  The  perfonal  liberty 
and  property  of  the  fubjeft  were  no  longer 
fecure.      *  The  fame   parliament  that  took 

*  fuch  care  that  no  man  fhould  be  committed 


(94)  Lord  Clak.  Hift.  Rebel,  b.  vii.  p.  312. 

(95)  Ibid.  b.  vi.  p.  68.  Harris's  Life  of  Cromwell, 
p.  210.  It  is  faid,  that  a  difpofition  of  this  fort  was  dif- 
covered  by  James  I.  ;  and  that  once  when  a  committee  of 
the  houfe  of  commons  were  to  wait  upon  him,  he  or- 
dered twelve  chairs  to  be  brought,  faying,  *  There  were 
*  fo  many  kings  a  coming.'  Kennet,  43.  Hume's 
Hift.  of  Gr.  Br.  vol.  vi.  c,  xlviii.  p,  115;  Rap.  Hift. 
of  Eng.  vol.  ix.  b.  xviii.  p.  478. 

(96)  ScoBELL.  vol.  i.  p.  44.  134.  voKii.  p.  88.  230. 
BtACK.  Com.  b,  iv.  .c.  ij.  p.  152. 
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*  in  what  cafe  foever,  without  the  caufe  of 

*  his  imprifonment   exprefled ;   and  that  all 

*  men  fliould  be   immediately  bailed  in   all 

*  cafes    bailable ;    imprifoned    whom    they 

*  would,  and  for  what  they  would,  and  for 

*  as  long  time  as  they  would.    To  be  a  traitor 

*  (which  was  defined,  and  every  man  under- 

*  flood),  was  no  crime ;  and  to  be  called  ma- 

*  lignant,  which  nobody  knew  the  meaning 

*  of,  was  ground  enough  for  clofe  imprifon- 

*  ment.     An  a(3:  of  parliament  was  no  longer 

*  neceflary  to  take  tonnage  and  poundage. 

*  The  fame  parliament  that  declared  the  pro- 

*  ceedings  and  judgment  upon  fhip-money  to 

*  be  illejgal  and  void,  enabled  four  men  of 

*  their  own  faftion,  on  pretence  of  neceffity^ 

*  to  take  away,  at  their  difcretion,  the  twen- 

*  tieth  part  of  the  eftates  of  their  neigh- 

*  hours  {gjy  Not  only  the  juftice  oiparlia^ 
ment  was  to  pafs  on  delinquents,  but,  find-  ' 
ing  their  new-fangled  treafons  and  ufurp- 
ations  difcountenanced  by  juries,  a  high 
court  of  juftice  (magna  cbarta  non  objlante)^ 
compofed  of  their  own  creatures,  was  erected. 

(97]  Lord  Clak.  Hift.  Rebel,  b.  vi.  p.  80.  86. 

In 
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,  In  fpite  of  that  very  petition  of  right,  which 

had  been  fo  ftrenuoufly  contended  for,  and 
recently  with  fo  much  difficulty  obtained, 
courts  martial  were  preferred  to  the  ancient 
courts^  of  juiflice(98).  The  archbifliop  of 
Canterbury  loft  his  life  through  an  ordinanf  e 
of  parliament.  The  patrimony  and  the  pa- 
tronage of  the  crown,  and  the  revenues  of 
the  church,  were  tempting  objeds ;  and  no 
artifice  was  left  unemployed  to  fecure  them. 
The  pofleflions,  and  fpiritual  as  well  as  tem- 
poral jurifdidlion  of  the  clergy,  were  to  be 
taken  away  (99)  ;  the  king  was  put  to  deathj 
the  houfe  of  lords  was  declared  *  ufelefs  and 

•  dangerous  (loo),'    and   the    kingly   office 

*  dangerous  and  bUrdenfome  (loi).*  la 
fliort,  the  people  prefently  felt  that  the  whole 
f  ower  of  the  kingdom,  legiflative,  executive^ 
aiid  judicial,  was  all  transferred  into  one  body, 

(98)  Thcfe  extraordinary  tranfadlions  took  place  before 
the  proteftorlhip,  and  before  the  breach  betwixt  the  par- 
liament 4nd  the  army.     Hume's  Hift.  of  £ng.  vol.  vii. 
c,  60.  p.  201,  202.     Rap.  Hift.  Eng.  b.  xxii.  p.  8. 
♦  (99)  Lord  Clar.  Hift.  Rebel,  b.  vi.  p*  89. 

(100)  Anno  1648. 

(loi)  Idem. 

irremovc- 
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irremovcable,  and  uncontroulable.  To  ufe 
the  words  of  lord  Clarendon,  the  houfe 
of  commons  *  aflumed  to  fwallow   all  the 

*  rights    and    prerogatives    of    the    crown, 

*  the  liberties  and  lands  of  the  church,  the 

*  power  and  jurifdidiion  of  the  peers  ;  in  a 

*  word,  the  religion,  laws,  and   liberties  of 

*  England,  in  the  bottomlefs  and   infatiable 

*  gulph  of  their  own  privileges  (102).*  Such 
a  complication  of  power  infallibly  produced 
the  moft  complete  t}Tanny  :  we  were  not  to 
have  one,  but  an  hoft  of  tyrants.  A  mifery 
fo  extreme  could  not,  however,  long  be  en- 
dured.    *  Preachers,  even  before  parliament, 

*  began  to  lament,  that  there  was  as  great  pride^ 

*  as  great  ambition,  as  many  private   ends, 

*  and  as  little  zeal  and  afFeftion  in  parliament 

*  for  the  public,  as  they  had  ever  imputed 

*  to  the  court :  that  all  the  offices  of  the  army, 

*  and  all  the  profitable  ofiGces  of  the  kingdom, 

*  were  in  the  hands  of  members  of  parlia- 

*  ment ;  who,  whilft  the  nation  grew  poor, 
^  as  it  muft  needs  do  under  fuch  unfupport- 

*  able  taxes,  grew  rich,  and  would,  in  a  Ihort 

(102)  Clak.  Hift.  Rebel,  b.  iv.  p.  312.  fol.  edit. 


92  ON  THE  CONSTITUTIONAL      Boikl. 

*  time,  get  into  their  hands  all  the  money  of 

*  the  kingdom  (103).'  Remorfe,  feceflion, 
exclufion,  expulfion,  purgation,  and  impri- 
fonment  reduced  the  number  of  the  tyrants; 
yet  ftill  they  found  the  ta{k  of  government  an 
arduous  undertaking.  As  a  legiflati  ve  body,  the 
number  was  too  few ;  as  the  executive  power, 
too  many  (104).  The  force  of  the  fociety 
being  divided  and  difperfed  among  many 
equals,  had  no  longer  a  power  over  its  own 
members.  The  very  man,  who  had  ambition 
to  become  the  leader  to  oppofe  and  to  expel 
the  king,  had  alfo  ambition,  when  opportuni- 
ty ferved,  to  oppofe  and  to  expel  the  parlia- 
ment (105);  to  caufe  himfelf  to  be  made  a 

(103)  Clar.  Hift.  Rebel,  b.  viii.  p.  435. 

(104)  The  parliament,  at  the  king's  death,  was,  by 
force  and  violence,  reduced  to  lefs  than  an  hundred  mem- 
bers. Rap.  Hift.  of  £ng.  vol.  xiii.  b.  xxii.  p.  5.  122. 
Hume  fays,  that  the  number,  at  one  time,  vf2LS  purged^  as 
it  was  called,  to  fifty  or  fixty.  Hift.  of  Eng.  vol.  vii.  c^  5  ;• 
p.  131.  c.lxi.  p.  228. 

(105)  Before  Cromwell  actually  expelled  the  parliamenN 
his  foldiers  roundly  told  them,  they  were  *  men  who  had 

*  lately  tafted  of  fovereignty  ;  and,  being  lifted  up  above 

*  the  ordinary  fphere  of  fervants,   endeavoured  to  bc- 

*  come  maftcrs,  and  were  degenerated  into  tyrants;* 
but  *  that  they  (the  army)  knew  how  to  make  thcmfelvcs 

*  as  confidcrable  as  the  parliament.*    Lord  ClaRi  Hift* 

^ebcK  b..  X.  p.  34,  35. 

king 
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king  in  fa£t,  under  the  name  of  a  Protedior ; 
to  poffefs  himfelf  of  all  thofe  powers,  which 
the  people  had  been  taught  to  believe  were  fo 
dangerous  in  a  king^  but  which,  neverthelefs, 
had  been  aflumed  by  the  parliament ;  and 
thus,  in  effedi,  poffefEng  the  powers  of  both 
kiijg  and  parliament  to  become  a  tyrant. 
Happily,  however,  *  in  proportion  as  his 
^  power  became  boundlefs  and  immenfe,  his 

*  fecurity  diminiflied  (106)  ;*  and  he  found  it 
was  neceffary  even  to  a  tyrant,  to  have  fome 
appearance  of  civil  rule  to  fupport  his  lawlels 
authority  ( 1 07).  Mariy  attempts  were  actually 
made  to  eftablifh^  fome  folid  and  certain  courfe 

(106)  Sp.  L.  b.viii.  c.  7.  ^  If  the  governors  be  few 

*  in  number,  their  power  is  greater,  but  their  fecurity 
Mefs  $  if  they  are  a  larger  number,  their  power  is  lefs,  and 
'  their  fecurity  greater :  infomuch,  that  power  goes  on 

*  increafmg,  and  fecurity  dimini&ing,  up  to  the  yerjr 
^  defpotic  prince  whofe  head  is  encircled  with  excefs  of 

*  power  and  danger/     Sp.  L.  b.  viii.  c.  5. 

(107)  *  It  is  proper  in  a  defpotic  government,  whcrfe 
/  there  is  no  civil  law,  that  there  fliould  be  fome  (kcred 

*  book  to  ferve  for  a  rule,  as  the  Koran  among  the  Arabs, 
'  the  books  of  Zoroafter  among  the  Perfuns,  the  Vedam 
'  among  the  Indians,  and  the  Claffic  books  among  the 

*  Cbinefe.  The  religious,  code  fupplies  the  civil  one, 
'  and  direds  the  arbitrary  power.*    Sp.  L.  b.  xiu  c.  29. 

«  of 
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*  of  fettlement  (io8).'  The  agreement  of  the 
people^  an  injirument  of  go/vernment^  an  huwik 
petition  and  advice^  a  committee  (ffafety^  plan 
after  plan,  fucceeded  each  other.  But  a  radical 
defedl  pervaded  every  project.  The  bounda- 
ries between  the  legiflative,executive^and  judi- 
cial authority  being  broken  down,  not  a  fii^lc 
fence  remained  for  the  prefervation  of  libeny. 
All  this  immenfe  power,  lodged  in  a  fmgie 
pcrfon,  was  inevitably  produftive  of  tyranny; 
when  vefted  in  a  great  number,  of  anarchy 
alfo.     *  When  men  thought  the  tyranny  con- 

*  fined  to  one  place,  it  ftarted  up  again  ia 

*  another;  it  mocked  the  efforts  of  the  people, 

*  not  becaufe  it  was  invincible,  but  beaufc 

*  it  was  unknown  ;  feized  by  the  arm  of  a 

*  Hercules,  it  efcaped  with  the  changes  of 

*  a  Proteus  (109)/     The  refolute  and  violent 

(108)  Sec  *  A  true  State  of  the  Cafe  of  the  Common- 
^  wealth  of  England,  &c«  in  reference  to  the  Jate  cilabliih- 
\  ed  Government  by  a  Lord  Protestor  and  Parliament  j 
a  work  which  was  written  by  the  Protefior's  orders,  atleaft 
with  his  approbation,  and  was  referred  to  by  him  in  Parl»* 
ment  for  fatisfa£tion  concerning  his  government.  ThoMg'^i 
claiming  to  be  more  perfeft  than  other  projeSs,  chiefly  be- 
caufe it  approached  nearer  than  others  to  the  ancient  form 
of  government,  with  the  difcerning  it  muft,  fatisfeSorilyi 
have  condemned  both  Cromwell's  and  the  parliament*! 
government.     Harris's -Life  of  Cromwell,  p.  348*  3S^* 

(109)  DbLoime,  Conft.Eng.  b,  ii.  ^.a.  p.  216. 

hand 
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• 

hand  of  Cromwell  preferved  the  nation  in* 
deed  from  the  evils  of  a  tumultuary  govern- 
'  ment ;  but,  at  his  death,  when  the  power  de- 
volved upon  a  perfon  lefs  terrible  in  his  . 
manners  (no),  all  again  was  anarchy.  The 
republican  party  refumed  their  deliberations 
"on  tliQ good  old  caufe^  as  they  termed  it ;  and 
as  the  fame  caufes  will  produce  the  fame  ef- 
feds,  the  parliament  was  diflblved,  the  new 
protedor  was  depofed ;  the  parliament  was 
reftored,  and  again  expelled  (i  1 1) ;  and  again 
the  government  became  military  (112).  Con- 
vinced by  fo  many  interefting  and  terrible 
examples,  it  was  at  laft  difcovered,  that  all  the 
different  fchemes  of  republicans  were  idle  fpe-^ 
culations,  refting  on  no  folid  foundation  j  in 
pradice,   always  ine&dual,    and   generally 

(no)  *  When  a  defpotic  prince  ceafes  one  fingle  mo- 

*  ment  to  lift  up  his  arm,  when  he  cannot  inftantlydemol!(h 

*  thofe  whom  he  has  introfted  with  the  iirft  pofts  and  em- 
^  ploymentSy  all  is  over  \  for  as  fear,  the  fpring  of  this  go« 

*  vernmcnt,*  no  longer  fubHfts,  the  people  are  left  without  a 

*  protedor;  The  Sophi  of  Pcrfia,  dethroned  by  Mahomet 

*  the  fon  of  Mirivois,  faw  the  conftitution  fubverted  be- 
^  fore  the  revolution  happened,  becaufe  he  had  been  toa 
^  fparing  of  blood.'     Sp.  L.  b.  iii.  c.  9. 

(ill)  By  Lambert. 
(ii2>  Sc5  NOTE  [Tj. 

pernicious  ; 
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pernicious ;    that  every  change  was  only  a 
change  of  tyrants,  but  never  of  tyranny ;  that 

*  the  legiflatiure,  by   making  continual  en- 

*  croachments^  and  gradually  affuming  t6  itfcif 

*  the  rights  of  the  executive  power  (113),* 
had  become  that  very  abfolute  power,  without 
limitation,  and  without  controul,  which  had 
been  fo  much  dreaded  in  the  fovereign ;  that 
the  union  of  the  legiflative   and   executive 
powers  was  more  deflxudive  of  liberty,  and 
produdive  of  worfe  tyranny,  in  the  hands  of 
many  perfons,  than  it  could  be  in  thofe  of  a 
fingle  individual ;  that  liberty  lay  in  neither 
of  the  extremes,  which  the  royalifts  and  the 
republicans  refpeftively  had  fo  zealoufly  con- 
tended  for;  and  that  the  true  liberty  and 
intereft  of  the    community  could  only  be 
reftored  by  a  reftoration  of  royal  authority, 
and  of  thofe  powers  which,  by  the  conftitu- 
tion  of  the  government,  were  intended  to  be 
vefted  in  the  different  branches  of  the  legifla- 
tive and  executive  authority  j  by  a  reftorarion 
only  of  a  juft  balance  between  thofe  powffs 
which    ought    to  .  conflitute    the    govern-' 
ment  (ii4). 

(113)  Black.  Com.  b.  i.  c,a.  p,  154. 

(114)  See  NOTE   £UJ, 

What 
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What  has  been  faid  may  convey  feme 
idea  of  the  power  which  had  devolved  upo)i 
the  houfe  of^  commons  by  the  increafe  of  their 
numbers.  But  their  power,  perhaps,  became 
na  lefs  augmented  by  an  accretion  of  wealth. 
We  are   told,  that  in  the  time  of  Charles  I.    , 

*  tteir  riches  were  computed  to  furpafs  three 

•  times  that  of  the  houfe  of  lords  (i  15).'  The 
(liffipation  of  the  church  lands  by  Henry  VIIL 
and  the  alienation  of  the  crown  lands  by 
Q^ Elizabeth,  made  alfo  a  great  alteration. 
Thefe  mcafures  had  a  double  effedt :  they 
weakened  the  crown,  and  they  ftrengthened 
the  commons :  but,  whether  they  were  the 
caufe  of  the  troubles  in  the  fucceeding  reigns 
of  James  I.  and  Charles  I.  and  indeed  ever 
fince,  or  only  contributed  to  them,  the  learn- 
ed muft  determine. 

Hume  (116),  Ipeaking  of  the  reign  of 
Charles  I.  fays,  fuch  was  the  difpofition  of 
thofe  times,  that  *  even  after  the  event,  when 
*  it  is  commonly  eafy  to  correct  all  errors,  one 

(115)  Sanderson,  p.  £o6.    Walker,  p.  339. 

(116)  Hift- of  Eng.  vol.  vii.  p.  147. 

H  '  is 
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*  is  at  a  lofs  to  determine  what  conduft,  in 

*  the  king^s  circumftances,  could  have  main- 

*  tained  the  authority  of  the  crown,  andprc- 

*  ferved  the  peace  of  tlie  nation/ 

C^2li.  '^"^  ancient  form  of  ggremment^  having 

been  happily  reftored  with  Charles  11.  and  the 
feveral  enormities  which  had  heen  cokiplained 
of  fuppreffed,  one  might  have  hoped  that 
all  complaints  would  have  ceafed:  but  k 
happened  far  otherwife ;  i>6twkhftandfaig 
^  the  Gonftitutibn  had  then  attained  a  ftate 

*  of  confideraWe  perfe^ion  (117)*.  The 
learned  Writer  joift  cited^  after  enumerat- 
ing  feveral   particulars,    concludts^   *  whcft 

'^  we   confider    liikewife  the   fireedom  from 

« 

^  taxes  and  armies,  which  the  fubjefl  theft 

*  enjoyed,  that  the  conftitiitioa  of  Ehgknd  hrf 
'  arrived  to  its  full  vigour,  and  Ae  tme  ba- 

*  lance  between  liberty  and  prerogative  iw 

*  happily  eftabliflied  by  law  in  the  reign  of 
'  Charles  H.'     He  adds,  *  It  iafar  from  my 

*  intention  to  palliate  or  defend  many  very 

(117)  Black.  Coft.  b,  iv.  c.  33*  p.  1^2* 

*  iniquitott* 
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^  iniquitotis  proceedings^  confrary  id  all  taiWi 

*  in  that  reign^  through  the  artifice  of  picked 

*  politiciansy  both  in  and  out  of  employment* 

*  What  feems  indontfeftable  is  this,  that  by  the  * 
•*  &to(ii8),  as  it  then  flood  (noti^nthftand^ 

*  ing  (bme  invidious,  nay  dangerous  branches 
•*  of  the  |>rerogative  have  fince  been  lopped 

*  cffj  atid  the  reft  more  elearly  defined),  the 
•.people  had  as  large  a  portion  of  real  liberty 

*  its  is  cornfiftefit  with  a-ftate  of  fociety ;  and 

*  fufficientipower,  refiding  in  their  otvn  hands, 

*  to  aflert  and  preferve  that  liberty^  if  in- 

*  vaded' by  royal  prerogative.      For  which  1 
'  *  need   but   appeal    to    the   memorable   ca- 

.  ^  taftrophe  of  tlie  next  reign.      For   when 

*  king  Charleses  deluded  brother  attempted  to 
^  enflave  the  nation,  he  found  it  was  beyond 

■  his  power :  the  people  both  could  and  did 

*  rcfift  him  j    and,    in  confequence  of  fuch 


(118)  "  The  point  of  time  at 'which  I  would  cbufe 
**  to  fix  this  theoretical  pcrfeflion  of  our  public  law  is  the 
^^Tear.  i67j9»  rafter  ^a  habeas  corpus.  ^St  was  pafled^  and 
^  that  for  licenfing  the  prefs  had  expired  \  though  the 
^«  years  which  immediately  followed .  it-  were  times  of 
^  great  ^rtf^iVtf/ oppreiEon/* 


Hi  *  refiftahce, 
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*  refiftance,  obliged   him  to  quit  his  cntef- 

*  prize  and  his  throne  together.* 

But  let  it  not  be  thought  from  what  I  have 
laid,  that  the  adtions  of  James  I.  and  Charles  L 
and  11.  were  either,  proper  or  juftifiablc :  on 
the  contrary,  I  think  they  were,  in  many  in* 
ftances,  *  tranfgreflions  of  a  plain  limit,  whidi 

*  was  marked  out  to  royal  authority.  Buttbc 
^  encroachments  of  the  commons,  I  conceive^ 
^  though  in  the  beginning  lefs  pofitive  and 
^  determinate,  are  no  lefs  difcernible  by  good 

*  judges^  and  have  had  an  equal  tendency  to 

*  deftroy  the  juft  balance  of  the  conftitu- 

*  tion  (i  I9).*  The  truth  is,  the  high  notion 
of  the  kingly  office  entertained  by  the  Stuarts, 
was  not  fuited  to  the  genius  of  the  times; 
the  notion  neither  of  the  king  (at  leaft  in  the 
former  part  of  his  reign),  nor  of  the  parlia- 
ment, was  fuited  to  the  true  gcniils  of  tlic 
conftitution. 

Temp.  But  it  was  not  in  the  reiens  of  the  Stuarts 

mu.m.        ,      ,      ,.^  ^  :  ,    ,• 

only,  that  differences  arofe  between  the  kuig 

4x15)  HuM£*8  Hift.  of  £ng.  vol.  vi.  p.  581. 
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and  the  parliament.  Even  in  that  of  our  De- 
liverer, as  he  was  called,  king  William,  we 
are  told,  that  *  two  parties  divided  the  nation 

*  between  them  (120):*  that  the  king  de- 
dared,  '  had  he  forefeen  the  returns  which 
'  he  received  for  his  fervices,  he  would  never 

*  have  meddled  with  Englifh  affairs ;  that  he 

*  was  weary  of  governing  a  nation,  who, 

*  through  their  jealoufy  of  the  crown,  cx- 

*  pofed   their   fovcreign  '  to   contempt,,  and 

*  themfelves  to  danger  (i 2 1)  :*  *  that  he  would 

*  no  longer  remain  in  a  country  where  he 

*  only  enjoyed  the  name  of  a  king  (122):' 

*  that  he  had  adually  formed  a  refolution  of 

*  abandoning  the  kingdom,  and  had  prepared 
*a  fpecch  for  that  .purpofe(i23):'  that, 
though  elevated  to  regal  dignity  by  the  whigs, 
the  oppoiition  from  the  tories  made  in  time 
h  ftrong  a  head  againft  all  his  meafures,  that 
he  thought  *  the  tories  only  were  capable  of 

*  carrying  forward,  with  facility,  the  public 

(120)  Macph£rson's  Hift.  of  Gr.  Br.  vol.  ii.  p.  298. 

(121)  Ibid.  p.  143. 

.  (|22)-Ibid.  vol.  i.  p.  6ti. 
(123)  Ibid.  vol.  iL  p.  160, 

H  3  ^  bufmefsj 
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*  bufinefs(i54') ;'  and  he  accordingly  changed 
his  miniftry,  and  difplaced  the '  lord  chancellor 

*  Somers,  who  'was  confidercd  as  the  head  of 

*  thcwhigs/  Ye%  as  has  happened  in  other 
times,  of  fo  little  account  was  the  power  of 

'     the  king,  that  thofe  who  prevailed  ♦  preferred 

*  the  influence  of  their  party  to  the  counte- 

*  nance  of  their  prince  (125) ;'  and  the  king 
wa&  compelled  again  to  change  his  miniftry, 
refolving,  for  the  future,  a»  ^he  was  obliged 
tp  chufe  one  partyt  *  to  place  his  whole  con* 

*  fidence  in  that  of  the  whigs  (i?6).' 

Besides  the  alterations  before  mentioned, 
fome  principal  ones  took  place,  by  which  the 
reprefentatives  of  tlie  people  augmented  their 
power, 

Nqnb  of  the  leaft  was  that  of  reftralning 
the  king's  aKthorityt  in  hi9  kjgi|lative  capa^ 

(124}  Macpherson's  Hift,  of  Gr.  Br,  vol.  iif  p.  i8). 

(iZS)  Ibid,  p.  219, 

(126)  Ibid.  p.  219.  According  to  Ra«n,  king  Wil^ 
liam  was  obliged  <  often  to  ebange  fides.*  Hift.  Ebg. 
vol.  xiv,    pifl^rt,  on  Origt  of  Qovqrn.  p.  441  • 

citjr, 
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city,  tQ  a  fimplc  affirmative  or  riegative.  Now, 
any  the  leaft  interference  of  the  crown,  whilll 
a  matter  is  pending  in  parliament,  would  be 
confidcred  as  a  great  breach  of  privilege. 
Even  the  name  of  the  king  is  not  permitted  to 
be  mentioned  in  debate. 

But  it  is  not  the  power  of  the  crown  only 
which  has  been  reduced  in  the  legiflature, 
a  confiderable  diminution  of  power  has  alfo 
taken  place  in  the  boufe  of  peers.  All  grants 
of  fubfldies,  or  parliamentary  aids,  muft  now 
begin,  and  be  firft  beftowed  by  the  lower 
houfe  of  parliament.  If  the  members  of  the 
upper  houie  fhould  pretend  to  make  the  leaft 
alteration  in  any  grant  which  is  brought  for 
their  concurrence,  the  bill,  when  returned, 
would  literally  be  kicked  out  of  doors  by 
the  commons  (127).  The  power  of  the 
houfe  of  lords,  as  legi/lators^  is  therefore 
greatly  reduced.  Though  pofiefled  of  fo 
large  a  fliare  of  the  property  upon  which 
Uxes  are  to  be  raifed,  they  are  not  even 

(U7)  S^  NOTE   [V]. 

H  4  allowed 


10^  ON  THE  CONSTITUTIONAL      Book  I. 

allowed  the  privilege  of  conjlituents  {i^%]  \ 
their  interference  at  the  election  of  the  com- 
mons, would  be  thought  a  breach  of  privi- 
lege.  So  that  the  commons,  having  ultimately 
eftablifhed  a  right  to  command  the  purfe,  the 
common  medium  for  the  exchange  of  all 
things,  the  command  of  every  thing,  in  a 
manner,  hag  in  cor^fequence  devolved  upoa 
them. 

Another  important  point  gained  by  the 
popular  over  the  regial  authority,  has  been, 
to  obtain  what  De  LoLi^E  calls  the  initiative 
in  legiflation,  or  the  right  di propoftng  or  <?r/- 
ginating  layv^s  as  well  as  taxes,  and  to  exclude 
the  monarch   fropi  ex^rcifmg  that  power; 

(128)  It  is  natural  to  fuppofe,  that  the  reafon  of  their 
being  denied  this  privilege,  arofe  from  the  feodal  bw. 
The  great  barons  reprefenting  their  tenants,  contributod 
not  to  the  wages  of  thofe  that  reprefented  the  inferior 
tenants  in  eapite.  And,  therefore,  as  they  bore  not  the 
burden,  they  were  not  to  enjqy  the  privilege  of  el^ors. 
^ifentit  commodumy  fentire  debet  et  onus.  It  muft,  never- 
thelefs,  be  acknowledged^  that  Hume  (Hift.  of  Gr.  Br. 
vol.  vi.  p.  461.)  feems  to  think  the  interpoiition  of  the 
peers  in  the  elefiicn  of  commoners,  wap^  firft  declared  a 
preach  of  privilege  in  the  reign  of  Charles  !• 
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by  which  means,  the  commons  have  acquired 
a  privilege  of  propofing  laws,  not  only  con- 
cerning the  judicial  power,  the  adminiftra- 
tion  of  civil  and  criminal  juftice,  but  to  abo^ 
lifh  or  abridge  any  prerogatives  of  the  exe- 
cutive power  which  may  be  thought  inju- 
rious ;  whereas,  on  the  other  hand,  the  king 
in  pcrfon,  and  very  properly  confidering  the 
magnitude  of  royal  authority,  has  no  power 
to  propofe  any  law,  either  to  abolifli  or 
abridge  the  privileges  of  the  houfe  of  com- 
mons :  the  commons  may  a€t  in  the  o&q- 
five,  the  king  can  only  defend. 

Akb  let  us  not  forget  the  long  (hides  that 
have  been  taken  towards  ariftocratic  power* 
in  the  feveral  changes  that  have  been  made 
from  annual  to  triennial,  from  triennial  to 
&pteqni^  parliaments^ 
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CHAP.     VII.  . 

The  Confequences  attending  the  Power  which 
may  be  ajfumed  by  the  Houfe  of  Commons. 

A  ND,  laftly,  the  ftatute  of  1 2  Cha*  U.  c»  24. 
having  finally  aboHfhed  the  feodal  te* 
nures,  with  all  their  flaviflx  confequences^ 
which  formerly  ufed  to  increafe  the  iplendor 
e£  the  throne,  and,  at  the  fame  time,  to  keep 
the  inferior  land-holders  in  fubjedion  ta  the 
lords  they  held  under  ;  let  us  fee  what  may 
now  be  i\x^  power  of  the  hoiife  of  commons. 

Jambs  I.  in  preferring  Sir  John  Savillc, 
hid  a  fure  foundation  for  oppoiition  to  the 
neafures  of  the  crown ;  and  the  fubiequent 
impeachment  of  the  eail  of  Middlefex  in  the 
fame  reign,  and  in  the  next  that  of  the  carl 
of  Strafford,  feem  to  have  enfured  its  fuccefs. 
By  the  firft,  oppofition  is  infpired  with  hope ; 
by  the  laft,  any  minifter  muil  be  difmayed 
with  fear. 
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Bills  rtfpe&ing  tht  perfonal  liberty  ofih:* 
dhiduah  may  he  paffed  quietly  j  but  if  they 
relate  to  the  ncccffary  reqoifites  for  giving 
energy  to  the  mtafares  i^  government^  diey 
have  too  oftea  met  with  a  violent  oppofitiont 

Thb  prefent  times,  it  is  to  be  hoped,  arc 
jui  exception  to  fuch  condudl.  In  fo  mo- 
mentous a  concern,  however,  it  may  behove 
the  people  to  be  upon  their  guard  againft 
every  poffible  danger. 

NiTMEROUS  connexions  may  be  united, 
and  grow  itito  a   powerful  and  formidable 
fa^on  ;  private  views  may  fupplant  all  public 
wrtue^  and  no  one  avenue  to  power  be  left 
unattempted,     A  party,  perhaps,  may  try  to 
Jeiv&e  upon  government )  and,  if  very  confider- 
able,  the  ftveral  members  erf  it  may  begin  to 
coniider  Iherafelves   as  invefted  with  royal 
power,  or,  at  leaft,  intitled  to  hold  the  fu* 
preme  magiftrate  in  tutelage.     In  comparifoa 
of  this  important  objedl,  they  may  look  upon 
the  privilege  of  propofing  laws,  and  inquiring 
into   the   execution   of  them ;    of  granting 
inoney,  and  the  adtoiniftration  of  it,^  as  matters 
i  of 
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of  trifling  concern.     Thefe  events,  it  is  hoped, 
are  yet  at  a  great  diftance.      But  if  it  fhould 
ever  be  the  lot  of  this  country  to  endure  fo 
hard  a  fortune,  it  may  be  of  ufe  to  the  pre- 
fent  generation,  in  order  to  guard  againft  the 
approach  of  fo  great  an  evil,  to  take  a  ihoit 
view  of  its  prognofticks.     They  feem  to  be 
thefe.     Should  the  debates  in  parliament  be 
conftantly  carried  on  with  heat  and  animofity, 
and  every  meafure  of  government  be  oppofed 
and  thwarted ;  fhould  a  fadion  garble  the  de- 
bates for  publication,  and  editors  of  news- 
papers be  taken  into  pay ;  ihould  every  mi- 
niftry,  without  exception,  and  without  any 
one  direA  and  fpedfic  charge  brought  againft 
them,   be  grofsly  abufed  and  calumniated; 
(hould  the  true  principles  of  government,  the 
found  maxims  of  policy,  and  the  real  interefts 
of  the  community,  be  loft  in  the  eager  purfuit 
of  private  intereft  or  ambition ;  fhould  men, 
becaufethey  are  of  a  particular  party,  orpof- 
feffed  of  talents  for  debate,  though  endowed 
only  with  fuperficial  abilities,  be  fought  for, 
in  preference  to  perfons  of  real  knowledge 
and  integrity,  and  even  brought  from  oth^ 

countriw 
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countries  to  fill  the  family  boroughs ;  fhould 
eloquence,  the  great  engine  of  fadion,  be  con* 
fidered  of  the  fame  importance  as  in  the  days 
of  Cicero,  when  Rome  loft  her  liberty ;  and 
venality  or  corruption  (i)  (which  is  indeed 
tlie  infeparable  companion  of  faction)  become 
equally  ^valent ;  fhould  lawyers,  becaufe  in 
the  habit  of  public  fpeaking,  be  brought  into 
both  houfes  of  parliament ;  and  even  the 
higheft  offices  in  the  law  be  beftowed,  not  fo 
much  on  account  of  merit  in  the  profefRon, 
as  of  certain  conduct  or  connedions  in  par- 
.iiament ;  fhould  the  qualification  required  for 
members  to  fit  in  parliament  be  evaded,  and 
inftead^  of  wages  being  paid  by  the  eledors, 
the  moft  corrupt  bribery  be  pra£tifed  upon 
them. 

Should  the  fupreme  magiftrate  be  de« 
prived  of  many  of  his  prerogatives  ;  fhould 
.a  cabal  be  able  to  force  him  to  take  into  his 
fervice,  political,  maritime,  and  military,  men 
utterly  difagreeable  to  him ;  and  the  order  of 
things  be  inverted,  and  inftead  of  command-* 

(I)  See  NOTE   [W]. 

Ing, 
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ing,  he  himlielf  be  Obliged  to  Obey ;  fhouid 
lie  be  compelled  to  grant  places^  p^f^onji^  aa4 
homurs^  to  the  very  men  -that  have  treated 
him  with  indignity ;  fliould  thofe  who  h^vc 
|>een  diftinguiilied  by  the  royal  favQur,appear 
4Skt  public  mectingi^  to  do  things  known  to  be 
/o^ndve  to  their  fovereign ;  ihould  .^Aion^  as 
lin  the  times  of  Charles  L  call  in  to  their. aid 
inflammatory  petitions  and  inflammatory 
potions  in  parliament ;  and, even  the  k~gd 
own  miniilers  openly  attempt  to  fubvert  hia 
juithority. 

Should  the  inquifitorial  power  draw  every 
branch  of  the  e>cecutive  authority  into  the 
'houfe  of  commons,  arid  the  inquifitorial  con- 
sequently become  the  executive  power;  fhoald 
the  royal  prerogative  be  barely  nominai^  and 
aQually  performed  by  the  miniftry;  and  the 
miniftry,  awed  by  the  terror  of  impeach- 
ment, or  of  clamorous  and  pertinacious  Irf- 
vedlive,  become  afraid  of  exercifing  their 
fundions,  and  the  choice  of  the  miniftry,  and 
the  dire£lion  of  their  conduct  virtually  devolve 
upon  the  hbufe  of  commons ;  and  that  power, 
which  was  dedgned  to  watch  and  impeach 
.  any 
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any  mifconduft  in  the  adminiftration,  be- 
come^ in  ededl,  the  adminHlraticn  itfelf^  and 
the  Inquifitors  6iits^wn  conduct. 

Should  the  public  councils,  depending 
upon  the  flu&xating  ftrength  or  weakncfe  ot 
contending  parties,  become  fluduating  alfoj 
and  in  order  to  give  fpme  ftability  to  goVefn- 
xnent,  fome  members  be  brotight  into  plact^ 
and  others,  going  out,  be  gratified  with^^w-* 

Jion$\  fhovl^ prodigality  univerfally  prevail  (2), 
the  public  accounts,  year  after  year,  remain 
unsettled  j  every  minifter,  and  every  parlia- 
ment prove  unwilling  to  corred  this  or  any 

*  Cither  aibiife  oi  trufl  in  relation'  to  *  the  pi&lic 

(2)  ThcfoflowtflgfacJls,  if  true,  will  give  Ibmc  idea  of 

our  increafing  prodigality,  fince  the  reign  of  Q^  Anne, 

'and  chepa^g  ofthie  feptennia)  a£t  in  1715.    ^'For  tsn 

*  years,  ending  Aug.  i,  17 17    (a  period  corapreh^ntf- 
'  *  ing  in  it  a  general  war  abroad,  and  the  demife  of  the 

*  crown,    the  eftablilhment  of  a  new  family,,  and  ^n 

*  open  rebellion  jtt  home),  the  money  expended  in  fccret 

*  fcrvices  amounted  only  to  279,4441.     For  ten  years, 

*  endiag  Feb.  ii^i742»  it  amounted  to  no  lefs  a  ittm 

*  than  x,384j6oo1.  ;  of  ivhich   50,0771.  was  paid  to 

*  printers  of  newfpapers,  and  writers  for  government; 
'  ^  and  a  greater  fum  exp^ded,  in  the  httjix  waks  of  thefe 

*  ten  years,  than  had  been  fpent  ia  tbrei  y^ars 'htforc 

*  Aug.  1710/ 

money  j 
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money ;  defaulters  and  peculators  be  connived 
at  and  proteded  j  and  few  men  appear  de- 
firous  to  leffen  the  fund,  of  which  moft  might 
hope  to  be  partakers,  and  the  national  debt  be 
increafed  with  lofs  and  difgrace  to  the  nadon. 

Should  a  party,  in  oppofition  to  miniftry, 
raife  a  violent  out*cry,  and  threaten  impeach- 
ments ;  and  to  appeafe  them,  fhould  the  king 
change  his  miniftry ;  fhould  change  fucceed 
change,  but  all  changes  of  men  caufe  little 
or  no  change  ih  meafures ;  and  in  whatever 
hands,  this  party  or  that  party,  whig  or  tory, 
the  nation  receive  no  real  advantage.        • 

Should  the  national  force  become  feeble 
and  unfuccefsful ,  and  its  councils  fo  fluduating, 
that  no  nation  Would  enter  into  alliance  to 
allift  us ;  fhould  thofe  things  which  ought  to 
be  tranfafted  fecretly^  be  difcufTed  publickly, 
and  in  confequence  almoft  every  fcheme  be 
fhiftrated  ;  fhould  debate  and  delay  take  place 
of  decifton  and  difpatcb^  our  enemies  be  put 
upon  their  guard,  and  the  moft  favourable 
opportunities  for  public  advantage  and  honour 
irretrievably  loft. 

I  SAY, 
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I  SAT,  Ihould  fuch  things  unfortunately  ^"^^^^ 
lumpen,  we  may  aeain:  perhapsi  as  in  the  time  n»^^«»»  ^^^ 
of  Charles  L  find  a  fet  of  men  forwatd  to  might  be  to 
ered  themielves  into  a  formidable  party^  and  Marci^. 
bold  enough  to  declare,  that  their  pra£licea 
are  conftitutional ;   and  that  the  n<Ltion  can 
only  be  governed  hj  fome  great  and  power- 
ful party,  or  wliat  itey  may  call  a  coalition 
or  c6nnc£lion  of  parties.      Such .  tim^s,   it  is 
hoped,  are  yet   tar  renlote :    but  whenever  * 

they  arrive,  if  they  fhali  eVer  tappen,  let  it 
be  confidered,   whether,  when  *  the  Arength 

*  01  the  ftate  has  become  only  the  power  of  '  / 

*  private  citizens  (3),'  the  conftitution  would 
not  be  loft  ?  whether,  if  our  forc;c  were  dif-^ 
imited,  it  might  not  be  eafily  broken ;  and 
foreign  and  domeftic  enemies  alike  over-^ 
p<;ywer  theftrength  of  the  nation  ?  and  whethei" 
it  could  ever  be  advifablc  to  annihilat* 
tobnarchy,  for  a  fyftenl  df  govemtneiit,  which 
promifes  a  want  of  uniformity  of  conduct,  and 
tonfequently  6f  allies  j  a  want  oiftcrtcy^  una*^ 
nimity^  and  deqfion  in  refolving ;  and  of  dif^ 

ia)  Spj.L.  I^iii.  9«  3. 

I  paieb^ 


tH  ON  THE  CONSTITUTIONAL     BookL 

patchy  Jlrtngtb^  vigour^  and  can^ancy  in  fcx- 
ecution  (and  without  thefe  chrcumftances^  no 

ptottSiw  can  be  afiiDrded)  ;  <and  which^  final** 
I7,  making  that  taerce$tary  which  ought  to  be 
honorary^  encourages  parties^  incites  foition^ 
and  promotes  prpfufion. 

Whenever  thcfe  things  fhall  come  to  pais 
(if  unhappily  for  us  they  .ever  do  come  to  pafs), 
and  the  nation  fhall  enjoy  neither  \htjlreugtb 
of  monarchy,  nor  the  virtue  of  democracy, 
we  may  be  aflured  fuch  will  be  certain  ligna 
that  the  principles  of  government  are  qor- 
rupted  (4)  ;  and  we  need  not  wonder,  if  our 
dominions  at  a  diftance  be  loft,  of  thofe  nearer 
home  revolt ;  that  difturbance  prevail  in  every 
quarter ;  and,  in  a  mart  (0  plentifully  ftored 
^ith  prefennent,  fo  great  a  traffic- be  carried 
on  for  places  and  penfions ;  in  a  word,  that  the 

(4.)  The  learned  Author  of  the  Spirit pf  Lawsdefcribcs 
many  other  marks  of  the  corruption  of  the' principles  of 
govAnment,  which  ih  attettdvt  Reader  will  eftfily  apfd^ 
t£>  w|>at  happened  in  tbo  i^eign  of  Cbtrle^  I»  whea  th^r 
boufe  .of  commons  totally  loft  that  *  virtual  which  eodea^ 
^  VMiri-ilways  ti  purflie  the  real  intereft  of  tirt  ddmma- 
<  nity ;'  and  the  king  loft  that  pawir^  which  is  neceflary 
to  carry  on  the  bufitiefi  of  the  govctHxaaoL 

, .  .u:^  4  I  profits 
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profits  and  emoluments  of  a  rich  and  noble 
iingdom,  Kke  the  fyoils  of  a  conquered 
country^  be  divided  among  the  very  persons, 
to  whom  it  locks^  in  vain,  for  feCurity  and 
protedion* 

ly  former  times,  when  the  nation  was  di- 
vided into  different  parties,  court  and  country, 
roundheads  and  cavaliers,  petitioners  and  ah'* 
liCMters,  whigsand  tones,  royalifts  and  re- 
publicans,  each  fide  carrying  their  opinioai 
to  excefa;  violent  tories  were  for  abfolute 
moparchy,  violent  whigs  for  no  mOriarchy 
at  all,  but  a  democracy  only ;  and,  as  a  humor* 
0U8  writer  dates  it,  that  between  two  thieves, . 
whig  arid  tory,  the  nation  was  crucified  (j)* 

At  length,  both  parties^  were  convinced  by 
bitter  experience,  that  either  extreme  was 
pcfnicious;  Tf'he  royalifts  difcovered,  that 
ibfoluf  c  m6riaifchy  ^^-as  tyranny ;  the  republi-  . 
<ans,  that  a  democracy  \Vas  tyranny  and 
anarchy  bpth  (6).     No  longer  governed  by 

(5)  BurgVs  Pol.  Difq.  vol*  i.  p.  4p2. 

(6)  LordBoLiNGBROK£*sD]f]€rt,  on  Parties^  p*  208. 

^    •  ^  I  2  paflion, 
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paffioQ^  reafon  refumed  her  feat ;  each  fide 
relaxed  from  the  rigidnefs  of  their   former 
principles ;   and,   inllead  of  facrificing  their 
country  to  their  party ^  they  agreed,  at  the  Re- 
volution,   to   facrifice   their  party  to  their 
country  (7).      The  two  parties  were  to  be 
melted,  as  it  were,  into  one  (8).     The  caufe 
of  liberty  was  not  to  be  built  on  the  narrow 
'  mean  bafis  of  party ^  but  on  the  broad  folid 
foundation  of  the  public  good.      The  odious 
diitihOion  of  whig  and  tory  was  to  ceafe ;  and 
we  were  to  enjoy  the  benefit  of  the  monarchi- 
cal as  well  as  the  democratical  branch  of  the 
xH>nftitution. 

Let  us  then  follow  the  example  fet  at  the 
Revolution,  Let  us  not  attempt  to  fubvert ; 
let  us  rather  ufe  jour  endeavours  to  fupport 
the  conftitution ;  ^  a  noble  fabric,  the  pride 

*  of  Britain,  the  envy  of  her  neighbours, 

*  raifed  by  the  labour  of  fo  many  centuries, 

*  rcpaircdj»at  the  cxpence  of  fo  many  millions, 
'  cemented  by  fuch  a  profufion  of  blood  (9)  i 

(7)  BoLiNGBROKB's  Diflcft.  on  Parties,  p.  208. 

(8)  Ibid.  p.  1x6. 
(g)  Ibid.  151. 

and 
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and  which  has  flood  the  iiege  of  fo  many 
ages,  and  fo  many  adverfaries?,  domeflic  and 
foreign. 

Let  us  improve  upon  the  plan  eftablifhed 
at  the  Revolution.  Let  us  not  only  prevent 
the  crown  from  doing  barniy  but  enable  it  to 
do  good.  Let  us  give  due  weight  to  the  houfe 
of  commons,  but  let  it  not  be  fuch  as  to  de- 
ftroy  the  balance  of  the  conilitution.  Let  us 
more  ftrongly  confirm  two  of  the  firft  prin* 
dples^  of  the  government,  by  endeavouring 
to  iprocMXtJircngtb  for  the  monarchical  power, 
and  virtue  for  the  democratical. 


13 
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B  O  O   K      II. 

Oi  the  Caution  which  fcems  to  be 
.    ncceflary  in  reducing^   either  the 

Prerogative^  or  the  Influence^  of 

the  Crown. 


Ever fince the  T^  y|  ORE  than  feven  hundred  years  have 

power  of  the  XY' J»  elapfcd  tince  the  conquef^ ;  and  from 

been  dimU     that  periad^ .  every  iiKq>rovemei;it  of  the  con— 

aiihiDg.         ftitution^   which  ha$  been  propcffed^  feefna 

generally,  in  fom^  Chapie  or  other^  to  h)ye 

had  in  view  the  reducing  of  the  power  of 

the  crown. 

Let  us  then  fee  what  is  really  the  royal 
authority  after  all  its  encounters. 

The  royal  \^  ecclefiaftical  concerns,  which  formerly 

authority,  at  ^   ^  »  / 

prcfent,  in     ufed  to  be  fo  much  reverenced,  and  to  carry 

icclejlajlical 

concerns ;  fo  much  authority,  the  king  is  the  fupreme 
head  of  the  church ;  but  he  cannot  make  the 
leaft  alteration  in  the  eftablifhed  religion.  By 

the 
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the  bill  q£  rights  (i),  .obtained  at.  the  Bevolu* 
tibn,  he  cannot  "*  ptofeft  the  Popiih  religiorii 
^  or  many  a  Papift  j-  hut  by  the  ad  of  fettle- 
Bient  (;2),  .muft  *  join  ia  communion  with 
*  the  phurcb  -of  EngUnd.'*  And  the  bill  of 
rights  haviis^'.dQpkrjed*  the  commiflion  foi^ 
ereding  the  court  of  commiflioners  for  ec- 
defiaftical  caufes,  an3  all  other  comniiffions 
and  courts  of  the  like  nature,  to  be  illegal  and 
pemicibus,  he  cannot  even  queftion  the  opi- 
nion of  others. 


re^tnut : 


In  nlatter&  of  revenue y  he  has  no  power  in  matters  of 
at  all.  He  can  compel  nothing,  he  can  re- 
quire (3)  nothing,  but  what  is  voluntarily 
granted  to  him.  By  the  bill  of  rights,  to  levy 
money^  without  grant  of  parliament,  is  illegal. 
It  is  true,  the  king  can  coin  money,  but  he 
cannot  alter  the  ftandard.  ^  In  a  word,  the 
^  royal  prerogative,  d^itute  as  it  is,  of  the 
^  pov^o*  of  impc^ng  taxes,  is  like  a  vafl  body 

(i)  I  Wil.  &Mar7,  feff.  2.  c.  2. 
{%)  IZ  if  1.3  WiJ.  Illr  c^Zft.^ 
(3)   See  NOTE   [X},  .  / 

I  4  *  which 
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^  which  cannot  of  itfelf  accdmplifh  its  own 
.  ^  motion$;  or^  if  you  will^  it  U  like  a  (hip 

*  completely  equipped,  but  from  which  the 

*  parliament  can,  at  pleafure,  draw  off  the  ' 

*  water,  and  leave  it  agrouod— and  alfo  fet 
.     ^  it  again  afloat,  by  granting  fuhfidies  (4)/ 

B  miliiofy  j^  military  afiairs,  which  in  fame  govera- 

ments  bear  fo  mighty  a  fway,  the  king  is  th^ 
generaliffimp  j  but  the  bill  of  rights  declares 
it  to  be  unlawful  to  raife  or  k^p  a  fUoding 
army  without  confent  of  parliament,  but  that 
the  protcftant  fubjeids  may  have  arms  for 
their  own  defence.  And  as  a  further  fecurity, 
the  mutiny  ad,  and  the  I¥iy  (5)for  the  army  are 
never  granted  for  a  longer  time  together  thap 
one  yeat ;  at  the  end  of  which  it  is  of  coude 
in  the  power  of  any  one  of  the  three  branches 
of  the  legiflature  tq  diflplve  the  army.  Thb 
inftrument  of  defence,  which  *  the  circum- 
i  ftances  of  modern  times  have  caufed  to  be 

*  judged  neceffary,  being  capable  of  being 

(4)  De  Lolme,  Conft.  df  Eng.  b,  i.  c.  5.  p.  76. 

'    f  5}  The  land  tax  and  malt  tax. 
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^  aqppUed  to  the  moft  dangerous  purpofes,  had 
^  been  joined  to  the  (late  by  only  a  {lender 
^  thread,  the  knot  of  which  may  be  (lipped 
^  Oft  the  firft  appearance  of  danger  {6)\  . 

In  a  judicial  capacity^  which  has  fome-»  in  zjtuiuimt 
times  been  ufed  as  an  engine  of  terror,  he 
maiy  be  called  the  chief  magiftrate.  The 
judges,  fheri&,  and  juftices  of  the  peace  derive 
their  authority  from  him  ;  but  he  cannot  in- 
terfere in  any  trial.  James  I.  (7),  affifting  at 
the  trial  of  a  caufe,  was  reminded  by  the 
judge,  tijat  he  could  deliver  no  opinion.  Since 
that  time,  the  ad  of  parliament  for  taking 
away  the  court  of  ftar-chamber,  has  exprefsl)? 
declared^  *  That  neither  his  maj^fty,  nor  his 
'  privy  council,  have,  or  ought  to  have^  any 

*  jurifdfidlion,  power,  or  authority,  by  Eng- 
'  B(h  bill,  petition,   articles,  Hbel,    or  any 

*  other  arbitrary  way  whatfoever,  to  examine 

*  or  draw  into  queftion,  determine,  or  difpofe 

*  of  the   lands,,  tenements,    hereditaments, 

(6)  DbLolme,  Conft.  of  Eng.  b.  i.  c.  8.  p.  91^ 
(7}  Ibid.  b.  i.  c.  8.  p.  88« 

^  goods 
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^  goods  or  chattels,  of  an5r.0f.thc  fiibjedsof 
^  ihk  kingdom ;'  but .  that  the  fame  ougltt  to 
be  tried  and  determined  in  the  ordinary  courts 
of  j\iftice,  and^by  the  ordinary  courfe  of 
law  (8).  And  the  bill  of  rights  declares  the 
power  oifuj^cnding  and  dij^enfmg  with  Jaws, 
fco^merly  afRimed  by  the  crown,  to  be  illegaL 
Jt  is  true,  the  monarch  is  invefted  with  a 
power  of  pardoning  offenders,,  ^here,  from 
the  uniyerfality  of  the  law,  a.Kteral  expofi* 
f ion  of  it,  under  certain  circumftanccs,  might 
prove  too  rigid  j  but  by  the  aft  of  fettlement(9) 
m  parliamentary  kn^acbinenis^  \*here  it  is  pof- 
fible  the  king  hitnfelf  might  be  concerned,  t 
pardon  cannot  be  pleaded.  « 

ia  the  legi/^  .  In  the  kgifioture^  where  the  fovereiga 
power  refides,  and  where  the  perfonal  inter* 
ference  of  the  monarch  might  carry  too  great 
an  influence,  thpugh? reckoned. the  fiyft  of  the 
three  branches  of  the  legiflatyre,  he  can  pro- 
pose no  alteration  in  any  bill,  either  while  it 

(8)  i6Cha.  I.  c.  lo.i".  5.  , 

(9)  i2&i3WiLIII.c,2.  f.  3. 

'  is 
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is  paf&Qg  through  the  two  houfes  of  parlia- 
ment, or  when  it  is  prefented  for  his  aflbnt; 
but  he  is  confined  to  a  iimple  affirmative  or 
negative.  He  cannot  enter  into  debate  with 
his: parliament  5  but,  on  the  contrary,  the  bill 
of  rights  has  fecured  freedom  of  debate  in  the 
proceedings  of  parliament^'  He  can  call  a  par- 
liament when  he  pleafes ;  *  but,  to  prevent 
furprife,  the  writs  muft  iflue,  except  in  cafe 
of  rebellion  or  inVafion  (10),  forty  days  be* 
fore  its  meeting;*  ne  C2J\ prorogue  the  parlia-  . 
ment  to  what  time  he  pleafes,  but  by  the  lla- 
tute  of  16  Cha.'li.  c.  1.  parliaments  muft  not 
be  intermitted '  or  difeontiniied  above  "three' 
yeai-s.  And  the  bill  of  rights  requires  further," 
that  parliameilts  ought  to  be  held  frequently  \ 
but  this  is  now  become  a  nugatory  provifion,' 
fince  the  crown  has  been  deprived  of  raifing 
dther  a  revenue  or  an  army,  but  by  annual 
grant  of  parliament.  He  mdij  dijfolve  the  par- 
liament when  he  pleafes,  but  it  muft  not 
continue  longer  than  feveh  years. 

(10)  Magna  charta  of  K.  John,  c.  14.    16  Geo.  III. 
c.  3.  f,  ^,     '  -  i 

As 
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Msthe/uprmi    .  As  tht/upTtfM  executive  m^gi&xztc^Mczx^ 
ji&faie.         points  all  the  next  immediately  fubordinate 
.  minifters  and  officers  under  him^  ecclefiailical, 
civile  political^  maritime,  and  military;  but  by 
the  ftatute  of  6  Anne,  c.  J*  f.  27.  a  greater  nuoh 
ber  of  commiffioners  for  executing  any  office 
than  ufual,  cannot  be  appointed*  Heisalfotbe 
foimtain  of  honour^  whence  all  titles  and  dig- 
nities flow;  and  which,  in  a  limple  and  nota 
mixed  monarchy,  is  defcribed  by  Montes- 
quieu (ii)>  as  the  fole  principle  of  govem- 
inent.      He  is  the  grand  reprefentative  of  the 
majefty  of  the  nation  to  foreign  countries  ( 1 2], 
and  has  the  prerogative  to  fend  and  receive 
ambafTadors,  make  alliances,  enter  into  treaties, 
declare  war,  and  make  peace.    But  it  is  to  be 
cbferved,  that  by  the  bill  of  rights  it  is  de- 
clared, *  that  it  is  the  right  of  the  fubjed  to 

*  petition  the  king,  and  all  commitments  and 

*  profecution  for  fuch  petitioning  are  illegal; 
5^nd  what  is  ftill  more  advantageous,  all  raini- 
flers  and  officers,  ecclellaftical,  civil,  political, 


(11]  Sp.  \j.  b-  iii.  c.  6. 
(u)  Set  NOTE  [Y], 


maritime^ 
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maritime^  and  militaiy,  who  have  the  a3uai 
management  of  affairs,  are  liable  to  impeach-* 
ment,  and  anfwetable  with  their  lives  for  their 
condud. 

But  it  will  be  faid,  it  is  not  tiow  preroga-^  Notpfcropi«» 

^  ^         Me,  but  in- 

/iw,  but  influence^  that  is  complained  of.  flucnce,  thae 

is  complained 
of. 

It  is  true,  the  patronage  of  the  crown  has  £ffeaofp«- 
of  late  greatly  increafed  }  but,  may  it  not  be 
aqueftion,  whether  the  increafe  of  the  national 
debt,  from  whence  the  patronage  arifes,  has 
not  augmented  the  power  of  the  commons,  as 
much  as  that  of  the  crown  ?  Formerly,  *  the 

*  majefty  of  the  crown,  derived  from  ancient 

*  powers  and  prerogatives,  procured  refpedt; 

*  and  checked  the  approaches  of  infolent  in- 

*  truders  (13)  j'  and  the  expence  of  govern-, 
ment  was  fo  fmall,  the  kings  of  England 
could,  by  means  of  the  royal  demefnes  (14),. 
the  fruits  and  incidents  of  the  feodal  te- 
Diures  (15),  and  various  prerogatives',    carry 

{13)  HuMfi*s    Hift,  of  Eng.  vol.  vi.  p,  580,581, 
note  [Z]. 

(14)  See  NOTE   [Z]. 

(15)  See  NOTE  [AAJ. 

on 
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on  the  adminiftraticn  of  the  goverament  fo^ 
years  together,  without  any  aid  from  parlia- 
hient.  But  now  the  feodal  tenures  are  aba* 
liftied,  and  the  ancient  revenues,  and  all  the 
powers  and  prerogatives  by  which  any  reve- 
nue can  be  raifed,  being  reduced  to  a  ftate  of 
infignificance  ;  and  debts  and  demands  con- 
tinUaHy  accruing,  which  only  annual  taxes  are 
granted  to  fatisfy,  the  ancient  dignity  of  ma- 
jefty  is  reduced  (and  fome  recjudion  it  might, 
,  perhaps,  require)  to  the  humiliating  ccfiidi* 
tion  of  an  annual  dependence  upon  parlia- 
ment (16):  fo  that  even  the  national  debt, 
which  is  fuppofcd  fo  much  to  have  exalted  ihi 

(tS)  '  In  the  ancient  conftitutiofi,  before  die  bqgin* 

*  ning  of  the  feventeenth  century,  the  meetings  of  parlia- 
^  rtient  were  precarious,  and  were  n6t  frecfuent.  T^ 
**  foSSons  were  very  ffiort  j  and  the  memberB  had  no  W* 

*  fure,  either  to  get  acquainted  with  each  other,  or  with 
♦'  pubHc  bufinefs.      The    ignorance   of  the  age  made 

*  fnen  more  fubmiffive  to  that  authority  which  goircrnd 
«  them.  And  above  all,  the  large  demefnes  of  the  crown, 
*-with  the  fmall  expencc  of  government  durfng  thatpc- 

*  riod,  rendered  the  Prince  almofl;  independent,  aiw 
^  taught  the  parliatnent  to  preferve  2.  great  fubmliHon  ind 

*  duty  towards  him/  HuM£'s  Hift.  of  Eng.  vcfl.  vi« 
p.  580,  note  [Zj. 

;  monarchical 
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iDonaidiical  power,  has,  perhaps,  more  ia^ 
creafed  the  ovei^own  power  of  the  houfe  of 
commons. 

It  is  fiirely  without  reafon  we  are  at  this  No  reafon 
time  alarmed  with  fuch  mighty  ills  from  the  from  the 
Crown  J  efjpecially  under  a  monarch,  of  whom 
it  has  been  faid,  with  great  propriety,  that^ 

*  if  there  be  a  patriot  in  the  country,  he  is 
V  now  upon  the  throne  (17).'  The  Crown  is 
now  fo  reftrifted,  fcarccly  a  poflibility  is  left 
of  its  doing  harm. ,  It  is  its  intereft,  it  mufl 
oaturally  be  its  inclination,  to  do  good. 

But  it  is  fuggefted  (18),  that  the  Crown  Charge  that 

.  .  the  Crown 

may  effett  '  the  moll  pernicious  mealures  mayeffcath^ 

_         ,  *  moftperni" 

*  againft  the  fenfe  of  the  incorirupt  part  of  the  *  cious  mca- 

*  legiflature,  and  the  wifhes  of  the  Public*  futcd/ 
By  way  of  anfwer  to  this  charge,  let  us  take 
aihort  retrolped  of  our  hiftory  from  the  comr 
ttencement  of  the  rei^s  of  the  Stuarts ;  who, 

(17)  Mn  Smrlt'^' Speech  ^:Yorir^- i)ec.  JO,  1779^ 
p.  25. 

(18)  By  the  Xo*  Aflbcwtioii^ 

with 
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with  thefe  reafoners,  are  probably  locdced  upon 
as  the  moft  obnoxious  of  our  princes* 


Inftance  of 
James  L 


James  L  though  he  began  the  pradticcof 
advancing  men  on  account  of  their  oppofition 
to  him,  could  not  eflfedl  *  the  moft  pernicious 
*  meafuresi' 


—Charles  I.  Charles  I.  though  armcd  with  many 
powerful  prerogatives,  every  oile  of  which 
was  called  into  adion,  was  obliged  to  confent 
^  to  the  petition  bf  right,  and  to  abolifh  martial 
law,  together  with  the  two  courts  of  ftar- 
chamber  and  high  commiifiotu  And,  at  laft^ 
the  difputes  in  his  reign,  we  know,  coft  bim 
his  life :  it  feems,  therefore,  idle  to  talk  of 
this  prince  being  able  to  efFedt  *  the  moftpef- 

*  nicious  meafures** 

— CharlcsU.  ^APIN  (19),  in  his  Hiftory  of  the  Reig* 
of  Charles  IL  gives  ftrong  reafons  to  fliew^ 
what,   he  fays^   '  had  been  aflured  by  many 

*  authors,  that  fcarcely  one  member  of  the 

*  houfe  of  commbnsi  however  inconiiderablc, 


(19)  Hift.  of  Eng.  tDl.xiii.  h.  23.  p.J^f>* 


^  was 
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Vwas  without  a  penfion  from  that  king,  in 

*  proportion  to  the  influence  he  had  in  the 

*  hoofe;    and  that  thcfe  penfions  were  in- 

*  creafed  according  to  the  fums  granted  to 

*  ihe  king**  Yet  even  this  king,  notwith- 
ftanding  all  this  mighty  power,  and  though 
the  dire  effeds  of  a  commonwealth  were  ftiU 
frefh  in  every  one's  remembrance,  and  it 
was  therefore  inore  likely  the  nation  would 
have  run  into  the  extreme  of  abfolute  mo- 
narchy ;  T  fay,  even  he  grarited  the  habeas 
corpus  z€t ;  was  not  able  to  prevent  a  bill  be- 
ing carried  through  the  houfe  of  commons,  to 
exclude  his  brother  and  prefumptive  heir 
from  the  throne  ;  and  if  he  had  not  had  the 
power  to  diffolve  his  parliament,  perhaps  he 
Jiimfelf  had  been  dethroned. 

Anjo  though  this  bill  miTcarried  in  the  — -James  1 
houfe  of  peers,  and  James  IL  afcended  the 
throne;  when  it  was  found  he  adhered  to 
die  fame  deftrudive  principles  which  he  had 
formerly  difcovered,  notwithftanding  he  had 
a  clear  and  independent  revenue  granted  him 
of  more  (hau  two  millions  flerling  fier  an^ 
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uufrt  (20)9  had  augmented  the  army  to  thirty 
thoufand  m€ln(2l),  and  had  officered  them 
with  Roman  catholics  on  whom  lie  thought  he 
could  thoroughly  depend  (12),  he  foon  found 
himfelf  deferted,  ftandiug  expofed  a  fmgle  in^ 
dividual  in  a  great  nation^  and  was  forced 
to  abdicate  the!  government 

-WM.  Hi.  A4  to  king  Williamlll.  who  graiftedthe  biU 
of  rights^  and  the  other  prmces  fincethe  Revo-^ 
lution, it  is  imagined  it  will  fcarcely  be  contend- 
ed^that,  during/i&£/Vreigns,  there  hasbeenmuch 
occafioQ  to  complain  of  ^  the  mofi  pemiciotzs 
^  meafures.'  We  have,  however,  an  bigb 
authority^  that  of  a  j^rw/  affociation  in  York-f 
fhire,  that  the  *  two  Jirjl  princes  of  the  Ha-^ 

*  noverian  line  never  exceeded  the  limits 

*  of  the  law  (23).* 

-G^.l,ll,  '  With  refped  to  his  prefent  majefty,  it 
would  be  ungenerous,  one  may  fay  ungrate- 

(20)  Dr.  Sqjjire  on  the  Anglo-Sax.  Gov.  p.  373. 

^  (21)  Stuart's  View  of  Soc.  in  Europe,  p.  139. ' 

(2a)  Dr.  Sqjtibb  oil  the  Anglo-Sax*  Gov,  p.  374. 

(•03)  a  Yoikfh.  Aflbc.  addrefs  5.      . 

,  ^  •.^  .:  fui, 
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ful»  without  being  able  to  allege  one  ^/;^A? 
inflaace  of  his  inclination  to  purfue  *  the  mod 
*  pernicious  meafures/  to  exhibit,  or  to  infi-* 
niiate,  in  the  moft  diftant  manner,  a  charge, 
m  general  teritis,  of  fo  odjOu^  a  nature  ;  well 
knowing  that  he  has  given  the  moft  unequi- 
vocal proofs  of  his  folicitude  for  the  public 
Welfare^  in  various  public  ads  ;  namely,  the 
acl  (24)  forfeiting  bounds  to  the  civil  lift  (25), 
and  placing  the  adminiftration  of  that  reve-* 
nue  in  hands  that  are  accountable  to  parlia-* 
ment  (26) ;  the  a£t  (27)  for  making  the  judges 
completely  independent ;  the  aflr(a8)  for  re-* 
draining  certain  officers  of  the  revenue,  fup-^ 
J>ofed  to  be  under  the  influence  of  the  crown, 

(24)  I  Ceo.  Illi  c.  I. 

(25)  *  The  cxpcnc€S  defrayed   by  the  civil  lilt  are 

*  tbofe  that  in  any  (hape  relate  to  civil  government  \  as 

*  the  expences  of  the  houfehold ;  all  falaries  to  officers  of 
»  ftate,  to  the  judges,  and  every  of  the  king's  fervantsj 

*  the  appointments  to  foreign  amba/Tadors  ;  the  mainte-^ 

*  nance  of  the  queen  and  royal  family  j  the  king's  private 

*  expences,  or  privy  purfe  \    and  other  very  numerous 

*  out-goings ;  as,  fccret  fervicc  money,   penfions,  an4 

*  other  bounties/    Black.  Com.  h*  i.  Ci  8.  p-  331- 

(26)  Sefe  NOTE   [BB]. 

(27)  5(?co.  Ill,  c.47.  f.  10. 
(a8)  22  Geo.  III.  c*4i. 

K  2  from 
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from  voting  at  eleftions  of  members  of  par- 
liament ;  the  2lQl  (29)  for  excluding  from  the 
houfe  of  commons  certain  contradors,  fup- 
pofed  too  to  be  under  the  fame  influence;  the 
a£t  (30)  for  fuppreffing  certain  offices  payable 
out  of  the  revenues  of  the  civil  lift ;  the  nullum 
tcrnpus  ad  (31) ;  the  ads  (32)  for  regulating 
the  trials  of  controverted  ele£tions  ;  and, 
perhaps^  in  many  other  inftances  which,  at 
prefent,  do  not  occur,  and,  it  may  be,  were 
never  known  to  me. 


check  upon  BuT  ftxould  wc  Unhappily  ever  meet  with 
power,  if  any  a  prince,  whom  neither  inclination  nor  in- 
bc  fo  impru-  tcrcft  would  keep  to  his  duty,  the  awful  cx- 
tempt  any  ample  of  thofe  who  have  been  weak  or 
ffiSorc!!        wicked  enough  to  *  exceed'the  limits  of  the 

*  law,*  miift  fpeak  with  an  hundred  tongucst 
^     After  fuch  examples,  there  can  furely  be  little 

reafon  to  fear  from  a  king  any  violation  of 

(29)  22  Geo.  III.  c.  45. 

(30)  22  Geo.  III.  c.  82. 

(31)  9  Geo.  III.  c.  16. 

(32)  10  Geo.  III.  c.  10.   i1Gco.IILc.42*  14  Geo. 
III.  c.  IS* 

our 
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our  liberties,  which  an  independent  and  vir- 
tuous repref^ntation  in  parliament  might  not 
readily  caufe  to  be  remedied. 

Should,  however,  any  prince  be  fo  weak*  Fcnedyereo 
or  daring  as  to  make  the  attempt,  the  conftitu-  fucceid?" 
tion  has  provided  a  remedy,  *  At  the  end  of 
every  rei^n,  the  civil  lift,  and  cipnfequently 
that  kind  of  independence  which  it  pro- 
cured, are  at  an  end.  The  fucceflbr  finds 
a  throne^  a  fceptre,  and  a  crown  j  but  he 
finds  neither  power,  nor  even  dignity;  and 
before  a  real  poflTefiion  of  all  thefe  is  given 
him^  the  parliament  have  it  in  their  power 
to  take  a  thorough  review  of  the  ftaite,  as  well 
as  to  correfl  the  feveral  abufes  that  may  have 
crept  in  during  the  preceding  reign;  and  thus 
the  conftitution  may  be  brought  back  to  it$ 
firft  principles. 

*  England,  therefore,  by  thefe  means, 
enjoys  one  very  great  advantage,  one  which 
all  free  ftates  have  fought  to  procure  for  them- 
felveft  J  I  mean,  that  of  a  periodical  reform- 
atioD«  But  the  expedients  which  legillators 
K  3  have 
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have  contrived  for  this  purpofe  in  otheF 
countries,  have  always,  when  attempted  tq 
be  carried  into  pradice,  been  found  to  he  prOf 
dudtive  of  very  difadvantageous  confequences, 
Thofe  l^ws  which  were  made  in  Rome,  to 
reftore  that  equality  which  is  the  effence  of  a^ 
democratical  government,  were  always  found 
impradicable  j  the  attempt  alone  endangered 
the  overthrow  of  the  republic  ;  apd  the  ex* 
pedient,  which  the  Florentines  called  riptgUar 
if  JiatOy  proved  nowife  happier  in  its  confe-^ 
quences.  Tliis  was  becaufe  all  thofe  different 
remedies  were  rendered  inefficient  beforer 
hand,  by  the  very  ev^Is  they  were  meant  to 
cure ;  and  the  greater  the  abufes  were,  the 
more  impoffible  it  was  to  cprredt  them, 

•  But  the  means  of  reformation  which  the 
parliament  of  England  has  taken  care  to  re* 
ferve  to  itfelf,  is  the  more  eifedual,  as  it  goes 
lefs  diredly  to  its  end.  Jt  does  not  oppofe 
the  ufurpations  of  prerogative,  as  it  were,  in 
front ;— it  does  not  encounter  it  in  the  middle 
of  its  career,  and  in  the  fuUeft  flight  of  its 
exertion ;  but  it  goes  in  fearqh  xjf  it  to  its 

fource. 
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fource,  aiyd  to  tbe  principie  of  its  adion.  It 
does  not  endeaTour  forcibly  to  overthrow  it^ 
It  onlj  enenrates  itsiprings. 

*  What  incFeaftj  ftill  more  the  mlldnefc  of 
the  operation  is,  that  it  is  only  to  be  applie4 
to  the  ufurpations  themfe|ves^  and  pafies  by, 
what  vrould  be  far  more  formidable  to  en- 
counter, tiie  ojbiHnacy  .and  pride  of  the 
ufurpprs, 

.  ^  £y£]tY  thing  U  tran&ded  with  a  new 
fovereignp  who,  till  then,  has  had  nb  fhare 
in  public  afiairs,  and  has  taken  no  flep  whicif 
he  may  conceive  himfelf  bound  in  honom*  to 
fupport.  In  fine,  they  do  not  wreft  from  him 
what  the  good  of  the  ftate  requires  he  Ihould 
give  up :  l^e  himfelf  makes  the  facrifice* 

*  The  truth  of  all  thefe  obfervatlons  is  rer 
markably  confirmed  by  the  events  that  fol- 
lowed the  reign  of  the  two  laft  IJeniys* 
Every  barrier  that  proteded  the  people  againft 
the  incurfions  of  power  had  been  broke 
.through.  The  parliament,  in  their  terror,  had 
^veQ  enacted  that  proclamations^  that  is,  the 
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will  of  the  king^  fliould  have  the  force  of 
lawg(33).  The  conftitution  feemed  really 
undone*  Yet,  on  the  firft  opportunity  af* 
forded  by  a  new  reign,  liberty  again  began 
to  make  its  appearance  (34>)/ 

Ai^D  (to  fay  nothing  of  the  petition  of 
right  in  the  3d  of  Charles  L),  When  a  great 
mafs  of  abufes  had,'  for  many  reigns,  been 
accumulating  and  gaining  ilrength,  and  the 
ancient  laws  were  reftored  in  the  perlbns  of 
William  and  Mary,  we  find  them  all,  at  leaft 
all  that  were  required,  in  a  moment  removed 
by  the  bill  of  rights,  paiTed  in  the  firft  year 
of  their  reign, 

RcaTonaWe         Wh AT  occafion  then  for  fuch  mighty  fear? ' 
of^rero^-"    Has  parliament  almoft  ever  required  any  rca*- 
fcfuwf^"*     fonable    retrenchment    of    the    prerogative, 
which  the  Crown  has  refufed?   Whenever 

(33)  Stat,  31  Hen.  VIII.  c  8, 

(34)  Db  Lolmb,  Conft.  Eng.  b.  i.  cf.  vi.  p.  8q» 
4th  edit.  The  laws  concerning  treafon  pafled  under 
Henry  VIII.  which  judge  Blackstonb  calls  *'  an  ama- 
•*  a^ing  heap  of  wild  and  new-fangled  treafons,"  were,  to- 
gether with  the  ftatute  juft  mentioned,  repealed  in  the  be- 
ginnipg  of  the  reign  of  £dw.  V  |« 

reafoa 
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reafbn  has  declared  herfelf,  haa  not  the  moft 
ftiibborn  power  of  the  Crown^  even  in  the 
lifetime  of  tbofe  who  exercifed  it,  in  innu-^ 
merable  inftances,  conftantly  given  way? 
To  expreiii  the  idea  in  a  few  words,  may  we 
not  fay,  with  Monf.  Db  Lolme;  ^  That  it  is 
'  ifnpojible  but  that  well-grounded  (iomplainta 
*  will  fooner  or  later  be  redrefled  (35).* 

We  have  feen  the  ufe  of  a  king  in  many  Ufes  of « 
inftances;  the  lad,  though  not  the  leaft,  is  fe^^bo^ 
to  break  the  confederacies  of  contending 
parties  {,Z^\  Happily,  fo  far,  his  prefent 
majefly  has  been  able  to  perform  that  faluta- 
ry  fervice.  But  who  can  tell  how  long  fuch 
ability  may  continue  '•  With  every  frefli  mi^ 
niftry,  frefli  difficulties  feem  to  arife.  But 
if,  by  yielding,  he  fhould  always  be  able  to 
ward  off  the  bloWy  who  knows  that  his  fuc* 

(35}  Db  Lolme,  Copft.  En^.  b.  il.  c«  14.  p.  314* 
4th  edit. 

(36)-  ^  In  a  nunuirchy^  feuds  and  divifions  are  eafUy 

*  (Quieted,  becanfe  the  prince  is  inveiled  v^ith  a  coercive 
^  power  to  curb  both  parties;  but  they  aremoi:elaf{ing  is^ 

*  a  commonwealth^  becaufe  the  evil  generally  fetzes  the  very 

*  fo^fer  which  only  could  have  wrought  a  cure.*     Moi^tes* 
^piEV  on  the  Rife  and  Fall  of  the  Roman  Empire^  p.  29. 

ceiTors^ 
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eefTorSy  to  humours  equally  capricious,  wSi 
be  equally  pliaitt !  Or  if  they  ftould,  and 
their  ai^hority  ikould  hecotae  every  day 
inox«  relaxed,  idio  then  nnuft  break  the  con- 
federacies of  contending  parties^  and  ward  off 
the.  blow  whid»  tbejr  threaten  I 

Caution  ne-  Let,  therefore?,  ipvery  propoial  for  redu* 
docingmo-  cing  the  monarchical  power  be  well  confH 
^^^^^^  dered,  Mr.  De  Lolm£  (37)  telfe  us,  that 
•Esdmjiie  of    *  when  the  crown  of  Sweden   was,  in  the 

*  fed   inftance,    dripped  of  aH  its  diferent 

*  prerogatives,  it  docs  not  appear,  that  thofi 
•^  meafures   were  cffeded  by  fudden,  open 

*  provifions  for  that  purpofe :  it  is  very  pro- 
•'*  bable  they  had  been  prepared  by  indircd 

*  regulations  formerly  made  j  the  whole  ten- 

*  dency  of  which  fcarcely  any  body,  perhaps, 

*  could  forefee  at  the  time  they  were  framed,* 

When  the  feiiate  aflumed  the  power  of 
granting  offices  and  employment?,  civtl  and 
military  j   of  conferring  the  hopour  of  nobi? 

(37)  Conft.  Eng.  b.  ii.  c,  19.  p,  506,  4tli  edit. 
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Uty ;  of  calling  and  diflblving  the  fenate  ;  of 
engaging  in  war  j  making  peace,  and  enter- 
ing into  treaties  ;  and  of  pardoning  offend-^ 
crs :  fo  univerfal  was  the  hatred  of  the  people 
againft  the  tyrants  that  governed  them,  that 
even  an  abfolute  monarchy  was  accounted  z 
blcffing,  and  was  effedked  withoi^t  bloo4* 
llied, 

So  our  own  country  fiirrilflies  a  leflbn,  —of  oar  own 

country* 

that  the  commons  may  advance  progreflively, 
until  they  feize  the  whole  fovereign  power.  ^ 

Their  power  in  former  times  is  fufficiently 
mamfefted,  when  we  recoUeft,  that  they  have 
dethroned  ^nd  put  to  death  one  monarch,  and 
xaade  another  to  abdicate;  that  they  have 
declared  the  houfe  of  lords  to  be  ufelefs  and 
dangerous;  and  have  compelled  their  own 
ordinances  alone  to  be  taken  for  laws. .  In 
the  reign  of  Q^  Elizabeth,  arbitrary  and  vio-» 
lent  as  flie  was,  individuals,  in  general,  were 
happy.  But  when  republican  notions  de- 
ftroyed  the  monarchy,  the  very  reverfe  was 
experienced.  Monarchy  defttoyed,  the  arif- 
tocracy,  nay,  the  democracy  Jtfelf  foon  fol- 
lowed J 
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lowed  (38) ;  civil  liberty  was  no  more ;  the 
ievereft  tyranny  was  eftabliihed.  After  about 
l^enty  years  woeful  experiencei  a  reftoratioa 
of  monarchy  was  efieded  without  any  limi- 
tation of  the  monarchical  power;  and,  as 
lately  in  Sweden,  not  only  without  blood- 

(38)  Charles  I.  in  bis  anfwer  to  the  nineteen  pro- 
pofitions  made  by  the  parliament,  feems  to  have  written 
lof  this  and  fome  other  things  which  happened,  in  the 
fpirit  of  prophecy :  His  words  are  worth  tranfcrib- 
ing :  ^  The  fecond  eftate  [the  nobility]  would,'  fays 
he,  *  in  all  probability,  follow  the  fate  of  the  firft 
^  [the  king] ;  and  by  fome  of  the  turbulent  fpirits,  jea* 
loufies  would  foon  be  raifed  againft  them,  and  the  like 
propoiitions  for  reconciliation  of  differences  would  be 
then  fent  to  them,  as  they  now  have  joined  to  fend  uS, 
till  (all  power  being  vefted  in  the  houfe  of  commons,  and 
their  number  making  them  incapable  of  tranfading  affairs 
of  flate  with  the  neccflary  fervice  and  expedifion,  thofe 
being  retrufted  with  fome  clofe  committee),  at  laft,  tile 
common  people  (who,  in  the  mean  time,  mud  l>e  flat- 
tered, and  to  whom  licence  mud  be  given  in  all  their 
wild  humours,  how  contrary  (bever  to  eftablilhed  law, 
or  their  own  xcal  good)  difcover  this  arcanum  imfiriiy 
that  all  this  was  done  by  them,  but  not  for  them,  and 
grow  weary  of  joUrney^work,  and  fet  up  for  tbemfelves ; 
call  parity  and  independence  liberty ;  devour  that  eftate 
which  had  devoured  the  reft ;  deftroy  all  rights  and  pro* 
perties,  all  diftindions  of  families  and  merit }  and  by 
this  means,  this  fplendid  and  excellently  diftinguiflied 
form  of  government,  end  in  a  dark  equal  chaos  of  con- 
fufion,  and  the  long  line  of  our  many  noble  anceftors, 
in  a  JackCade^  or  a  JFat  Tyler.'  Rapiw's  Hjift,  of  Eng. 
vol.  %\^  b,  Qfi.  p.  550.  8vo  edit. 

flicd. 
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filed,  but  with  the  moll  joyful  and  univcrfal 
acclamation ;  infomuch  that  Charles  XL  wheii 
he  came  to  the  throne,  obferved,  •  he  ikw 

*  nobody  -that  did  not  proteft  he  had  ever 

•  wiflied  for  his  return  (39).* 

And  what  is  worthy  of  remark,  all  this  Thepowerrf 

«  «•  •  t  ii«  the  inonsircl& 

happened  m  a  reign,  when,  as  the  law  then  greater  for- 
ftood,  the  power  and   prerogatives  of  the  ^fijjl***'"* 
Crown  were  much  greater,  and  the  power  of 
the  houfe  of  commons  much  lefs,  than  at 
prefent*  .  , 

No  private  virtues,  no  conceflion  of  the  ^ 
prince  were  able  to  ftop  the  torrent  of  their 
encroachments*  The  people  were  appealed 
to  J  the  malk  of  patriotifm  covered  the  moft 
dangerous  deligns.  Specious  pretences  de- 
ceived multitudes.      Until,  at  laft,  *  by  ab- 

•  furd  ridiculous  lying,  ufed  to  win  the  af- 

*  fe<aions,  and  corrupt  the  underftandings  of 
'  the  weak ;  bold  fcandals  to  confirm  the  wil- 

•  ful  J  boundlefs  promifes  to  the  ambitioiis: 

*  and  grofs,  abjeft  flatteries,  and  applications 
^  to  the  vulgar  fpirited;  and  a  fupine  lazinefs, 

(39)  Lord  Cl^r;  Htft.  Rebel,  b.  xvi.  p.^02.  fol.  edit. 

•  negligence, 
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*  negligence  and  abfence  of  thofe  who  had 

*  aflumed  their  country's  truft,  a  handful  of 

*  men,  much  inferior  in  the  beginning,  ii\ 

*  nilmber  and  intereft,  came  to  give  laws  to 

*  the  major  part  (40),*  and  overturned  the 
conftitution. 

CaaiiM.  •  Those  perfons  who  think  that  the  pre-* 

rogative  of  a  king  cannot  bft  too  much 
abridged^  and  that  power  lofes  all  its  influ- 
ence on  the  difpofitions  and  tiews  6f  thofe 
who  poflgfs  it^  according  to  the  kind  of  name 
iifed  to  exprefs  thofe  offices  by  which  it  is 
tonferred,  may  be  fatisfied,  no  doiibt,  to 
behold  thofe  branches  of  poWer  that  werd 
taken  from  a  king^  diftributed  to  feveral  bo- 
dies, and  fliared  in  by  the  teprefentatives  of 
the  people*  But  thofe  who  think  that  power, 
l^hen  parcelled  and  diffufed,  is  never  fo  well 
repreffed  and  regulated,  as  when  it  is  con-* 
fined  to  a  fole  indivifible  feat,  that  keeps  the 

(40)  Lord  Clar.  Hift.  RebeL  b.  iv,  p^  253.  Mrs« 
Macaulay,  in  her  Hift.  of  Eng.  vol*  v.  p.  112,  &y«, 
that  Cromwell  fucceeded  in  his  uAirpation  upon  par- 
liament, by  exadly  the  fame  Dneans,-  <  by  alarming  the 

*  fears,  roufing  the  refentments^  flattering  the   wifhes, 

*  and  cajoling  the  prejudices  of  t^c  msyor  part !' 

<  nation 
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oatioa  ilaif ed  and  awake ;  who  know  that 
nameSi  by  no  means  altering  the  inttinfic  na« 
ture  of  things^  the  reprefentatives  of  the 
people,  as  foori  as  they  are  invefted  with 
independent  authority,  become  tpfo  faEto  its 
mafters  i  thofe  perfons,  I  fay,  will  not  think 
it  a  very  happy  regulation,  in  the  former 
cohftitutiorl  of  Sweden,  to  have  deprived  thei 
king  of  prerogatives  formerly  attached  to  his 
office^  in  order  to  veft  the  fame,  either  in  a 
isnate^  or  in  the  deputies  of  the  people  ;  and 
thus  to  have  trufted  with  a  fliare  in  the  ex-^ 
crcifc  of  the  public  power,  thofe  very  men^ 
whofe  conflitutional  office  ihould  have  been 
to  watch  and  reftrain  it  (4i)»V 

Yet  the  fame  thing  hafppened  on  the  cx^- 
pulfion  of  the  kings  from  Rome,  as  we  fiiid 
in  DiONlrsius  of  Halicarnassus,  and 
Li VY*  The  very  powers  exercifed  by  the  kings^ 
and  which  the  fenate  had  fo  much  complained 
of,  the  fenate  themfelves  affunied.  The  ex- 
ecution of  their  decrees,  indeed^  they  intriifted 
to  two  magiftrates,  called  confuls  \  bift  thofe 

(41}  Db  LoifME,  Coaft,  o£  Eog.  b,  ii.  c.  29^  p.  504- 
4th edit*  .  ...    ^      , 

'  magiftrates' 
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magiftrates  wer^  taken  from  the  body  of  the 
fenate,  ^nd  were  entirely  dependent  tipoa 
them.    *  Mailers  of  the  ftate,  and  fenfiblethat 

*  a  lawful  regular  authority,  once  truftcd  to 

*  a  fingle  ruler,  would  foon  put  an  end  to 

*  their  tyranny,  they  neverthelefs  taught  the 

*  pefaple  to  believe,  that,  provided  thofe  who 

*  exercifed  a  military  power  over  them,  and 

*  overwhelmed  them  with  infults,  went  by  the 

*  names  of  confuks^  diSatores^  patricil^  noUUs ; 

*  in  a  word,  by  any  other  appellation  than  that 
^  horrid  one  of  rex^  they  were  free  ;  and  that 

*  fuch  a  valuable  fituation  ought  to  be  preferred 
t         •  at  the  price  of  every  calamity  (42).   But,  in- 

*  ftead  of  making  any  provifion  for  the  liberty 
^  of  the  people,  great  care  was  taken  not  to 

*  leflen  a  power  which  was  now  become  tneir 

*  own.     Nay,' they  prefently  ftretched  this 

*  power  beyond  its  former  tone  j  and  the  pu- 
^  niihments  which  the  conful  inflided,  in  a 

*  military  maimer,  on  a  number  of  thofe  who 

*  ftill  adhered  to  the  former  mode  of  govem- 

*  ment,  and  even  upon  his  own  children, 

*  taught  the  people  what  they  had  to  expcd 

(42)  Dk  Zx)itfB,  Conft.  of  £ng«  b.  ii.  c  5«  p.  Mh 
4th  editt 

•  for 
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*  for  the  future,  if  they  prefumed  to  oppofe . 

*  the  power  of  thoft  whom  they  had  thus 

*  unwarily  made  their  toafters  (43)*' 

So,  in  a  cbuhtry,  whel-e  tke  p6ople  them- 
felves,  by  their  reprefentative«,  are  faid,  *  to 

*  be  their  owh  governors,*  and  who  know 
but  little  how  the  powers  of  government 
ought  to  be  diftributed  ;  it  has  generally  been 
eafy  to  make  them  believe  their  reprcfenta-* 
fives  fliould  be  almoft  every  thing  (44),  not 
confidering,  that  defpotifm  is  not  confined  to 
names  but  to  things ;  *  that  the  only  mate- 
'  rial  confequence  that  may  arife  from  dd-^ 
'  priving  the  Crown  of  that  branch  of  powet 

*  which   has  caufed    their  complaintSj   will^ 

*  perhaps,  be  the  having  tranfpofed  it  from 

*  its  former  feat  to  another,  and  having  truft-' 

(43)  Ds  LoLME,  Conft.  Eng.  b.  i'u  c.  15.  p^  3264 
4th  edit. 

(44)  *  As  there  are  in  this  ftate  two  vifiblc  powerS| 

*  the  legiflative  and  executive ;   and  as  every  citizen  has  a 
'  will  of  his  own,   and  may  at  pleafure  afiert  his  inde-^ 

*  pendence,  moft  men  have  a  greater  fondnefs  for  one  of 

*  thefe  powers  than  for  the  other,  and  the  multitude  have 

*  commonly  neither  equity  nor  fenfe  enough,  to  ihew  ail 
^  equal  affe£kion  to  both/     Sp.  L.  b;  xix.  c«  27. 

I.  ♦  ed 
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•  ed  it  to  new  hands,  which  will  be  dill  more* 

•  likely  to  abufe  it^  than  thofe  in  which  it 

•  was  fofmerly  lodged  (45);*  that  if  thofe 
powers  of  government,  the  legiflative  and  the 
executive,  which  ought  to  be  kept  feparate« 
fhould,  through  the  error  or  unforefeen  ope- 
ration of  fomQ  new  regulation,  become  united, 
either  in  one  perfon,  or  in  many ;  and  that 
inquiAtorial  power,  which  ought  to  watch  the 
executive  power  of  government,  fhould  itfelf 
become  the  executive^  and  require  to  be 
watched,  a  defpotic,  uncontroulable  power 
would  be  ereded;  and,  as  in  the  time  of 
CSiarles  !•  we  fhould  find  thofe  very  men, 
who,  to  gain  their  ends,  fhould  talk  of  no- 
thing but  magna  charta  and  liberty^  would, 
the  moment  their  purpofe  was  accomplifhed, 
immediately  trample  upon  both  (46). 

?A!v?rif^"       Let  us  not  then  bcf  carried  away  by  a 

writers.  plaufibility   meant  to  deceive,   but  ferioufly 

reflect  on  what  has  happened  in  Poland,  as 

§ 

(45)  De  Lolme,  Conft.  Eng.  b.  if.  c.  19,  p.  500. 
4th  edit. 

(46)  Ibid,  b.  ii.  c.  19.  p»  508,  4th«dit. 

^  .  •  weU 


well  ks  Sweden^  and  our  dwti  country ;  that 
k)rd  treafurer  Burleigh,  fo  long  ago  as  thi 
ircigxl  of  Qj^  Elizabeth^  foretold^  *  that  Eng- 

*  land  could  never  be  niincd^  but  by  i  par-^ 

*  liament  (47)  ;*  that  Sir  Matthew 
Hale  (48)  obfetved^  this  being  the  higheft 
and  greaceft  courts  over  which  norte  othct: 
can  have  jurifdidion  in  the  kingdoeii  if  hf 
aiiy  meanb  a  mifgovettitnent  (bould  fiiU  upoxi 
it,  the  fubjefts  of  this  kingdom  are  left  with- 
out all  manned  of  remedy ;  and  that  Sir  Wil- 
iiAM  Blackso^oi^B  (49)  hasprefaged,  ^that 

*  if  ever  it  ihould  happen  that  the  independ-^ 

*  ence  of  any  oiie  of  Ae  three  branches  of  the 

*  kgiflaturc  fhall  be  loft,  or  that  it  Ihould  ^^- 

*  come  fuhferviint  to  the  views  of  either  of  the 

*  other  two,  there  will  foon  be  an  end  of  tlie 

*  conftitution** 

Instead  of  looking  upon  the  Crown  as 
the  caufe  of  our  complaints,  *  the  danger  to 

*  our  prefent  excellent  eftablifhment^  if  there 

(47)  BlACK.  Corti.'b.  1*  c.  4.  p.  T5I* 

(48)  Of  Parliaments,  p.  49. 

(49)  Cold.  iiitrocL  L  2*  p.  51* 

La  *  really 
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really  be  any,  arifes  (notwithftanding  all  the 
clamour  which  we  have  heard  to  the  con- 
trary) altogether  from  another  quarter; 
and  our  greateft  fear,  attention,  and  pre- 
caution ought  to  be,  left  the  people,  or 
more  properly  their  rcprefentati^es,  who 
have  been  gradually  gaining  both  upon  the 
fovereign  and  the  lords,  ever  fince  the  time 
of  Henry  VII,  fliould  become  too  heavy 
for  both  at  laft,  and  exercife  nxore  than  a 
due  influence  upon  the  other  two.  branches 
of  the  legiflature.  For  we  may  be  aflured, 
though  this  is  a  point  not  often  enough 
nor  fufficiently  confidered  by  us,  that  our 
well-poifed  conftitution  is  overturned,  and 
its  exiftence  as  much  endangered,  when 
the  houfe  of  commons  has  too  large,  as 
when  it  has  too  fmall  a  fliare  in  the  govern- 
ment; and,  perhaps,  the  inconveniences 
to  the  governed  would  be  found  full  as 
grievous  in  the  former,  as  in  the  latter  cafe; 
at  leaft,  if  we  may  be  allowed  to  draw  any 
confcquences  from  the  immenfe  impofi- 
tions,  and  that  terrible  ftate  of  mifcry  and 
confufion,  which  happened  in  the  nation 

'  in 
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*  in  the  laft  century,  when  the  deputies  of 
^  the  people  had,  in   fad:,  feized  upon  the 

*  fupreme  authority.      Whilft  the  over-ba- 

*  lance  of  property  is  fo  entirely  in  the  hands 

*  of  the  people,  to  contend  with  them  will 

*  be  to  throw  ail  into  their  power.   Though, 

*  therefore,  in  the  prefent  fituation  of  things, 

*  it   is  abfolutely  impoffible   for  our  kings, 

*  without  the  introdudion  of  foreign  forces, 

*  to  flibvert  the  conftitution ;  yet  the  commons^ 

*  on  the  other  hand,   have  it  always  in  their 

*  power,   and  therefore  may  do  it ;   though 

*  I  am  ready  to  own,  that  ijich  is  their  mo- 

*  deration,  and  fuch  their  general  fenfe  of  the 

*  happy    temperament    of  the    government 

*  which  they  live  under,  that  there  is  not 

*  the  leaft  room  afforded  ua  to  imagine,  that 

*  they  will  attempt  any  effential  innovations. 

*  I'be  regal  authority  has  its  certain  limits  al-- 

*  ready  prefcribed  by  the  la*ws^  which  it  ca?i' 
^  not  pofs  at  any  time.j   without  alarmirtg  the 

*  nation    with    the   immediate   outcry   of  ty^ 

*  ranny   and  ufurpation ;  whereas^  the  bounds 

*  betiveen   liberty    and  Ucentioufnefs^    having 

L  3  *  never 
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*  never  been  duly  afcertained^  the  foundations 
^  of  the  coTtftitutiott  may  be  fapped  and  ruined^ 

*  before  we  perceive^  or  attend  to  tbepieqfing 
^  mi/chief  which  is  coming  upon  us  (50)/ 

(50}  Dn  Sqyiu  on  the  An^lo-Sax.  Q^v,  p«  382* 
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BOOK     III. 

Of  the  Nature  of  the  Grievances  com- 
plained of ;  with  a  view  to  difco- 
ver  the  Principle  ftom  which  they 
originate,  and  the  Remedies,  moft 
likely  to  cure  the  Complaint. 

THIS  Book,  in  order  to  feparate  the 
difierent  ideas,  I  ihall  divide  into  ic*- 
veral  heads  ;  the  firft  i&, 

C  H  A  P.    I. 

Hftbe  Nature  of  the  Grievances  complained  of. 

'T^HE  nature  of  the  complaint,  as  I  un-  Uoruccefsria 
deriland  it,  is,  that  our  arms  are  un-  happy  and " 
fuccefsful  abroad ;  at  home  the  public  councils  **  '**  ** 
are  diftradled,  iludluating,  and  feeble ;  and  the 
public  treafure,  inftead  of  corre^ing,  in  great 
meafure  caufes,  thefe  evils  (i). 


Dome. 
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Of  the  Nature  and  Principles  of  the  Engltjb 
Government. 

Democracy,    TT/E  are  told,   by  a  great  Writer  (i),   that 

uriltocracy,        YV  ,  ,  T  i   r      \     . 

and  monar-  *  laws  ought  to  DC  no  lels  relative  to 

chy,  form  the    ,     ,  .      •    i        i  t  /•         i 

nature  of  the  *  the  principle^  than  to  the  nature  or  each 
ycrnpicnu^  *  government.'  Perhaps,  then,  before  we 
think  of  applying  remedies,  our  firft  confi- 
deratiou  ought  to  be,  what  are  the  nature 
and 'principles  of  the  Englifh  government 
Let  us  clearly  underftand  the  real  nature  of  the 
government.  Let  us  but  once  eftablifli  the 
true  principles  upon  which  it  is  founded,  and 

♦  laws  will  foon  appear  to  flow  from  thence 

♦  as  from  their  fburce  (2)/ 

*  There  is  this  difference,*  fays  the  Author 
laft  quoted  (3),   *  between  the    nature   an4 

♦  principle  of  jgovernment ;   its  nature  is  that 
^  by  which  it  is  conjiituted^  and  its  principle 

♦  that  by  which  it  19  inade  fo  aEl.     One  is  its 

(i)  Sp.  L,  b.  iii.  c.  I,  ,  (j)  Ibid,  b,  i,  c.  3, 

(j)  Ibid,  b.  iii.c.  i. 

*  particular 
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*  particular^n/5fer^,  and  the  other  the  human 

*  pajjions  which  fet  it  in  motion.^ 

Now,   as  is  before  obferved,   it  is  the  na--  ^^"^  *?  •*• 
turc  of  the  Englilh  government,  not  to  be  de-   government 

may  be  dc* 

fined  as  any  of  the  three  regular  forms  of  ftro^ed. 
government  known  by  the  ancients  j   to  wit, 
monarchy,  ariftocracy,  or   democracy;     but 

*  as  a  mixed  government  formed  out  of  all 

*  three  (4)',  which  *  nothing  can  endanger  or 

*  hurt,   but  by  dejiroying  the  equilibrium  of 

*  power  between  one  ^branch  of  the  legiflature 
'  and  the  reft  (5)\ 

As  if  the  members  of  the  lower  houfe  of 
parliament  Ihould  not  be  eleSled freely  by  the 
public^  and  for  z.Jhort  fpace  of  time  (6) ;  but, 
on  the  contrary,  fhould  be  fele£led  by  a  ^ri- 

(4)  Black.  Com.  introd.  f.  ii.  p.  56. 

(5)  Ibid,  introd.  f.  ii.  p.  51. 

(6)  *  When  different  Icgiflative bodies  fuccced  one an- 

*  other,  the  people  who  have  a  bad  opinion  of  that  which 

*  is  ^du^liy  fittings  may  reafonab^y  entertain  fome  hopes 

*  of  the  next  5   but  were  it  to  be  always  the  fame  body, 
^  the  people,  upon  feeing  it  once  corrupted,  would  no 

*  longer expe6t  any  good  from  its  laws;  andofcourfe 

*  they  would  either  become  defperate,  or  fall  into  a  ftate 
^  0f  i^ldplence/    t)p.  L,  b.  zi.  c.  6. 

vatc 
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^ate  hereditary  intereft,  or  for  a  term  of  long 
and  inconvenient  duration,^e  nature  ox  form 
of  the  government  would  be  changed.  The 
democratical  part  of  the  government  would 
be  turned  into  an  artftocracy.  In  this  cafe, 
or  if  the  legiflative  fliould  aflume  the  execu- 
tive pov^rer,  the  equilibrium  of  the  conftituent 
powers,  of  courfe  the  conftitution,  would  be 
deftroyed.  Whether  this  has  adiually  hap- 
pened, we  fliall  be  beft  able  to  judge  when 
we  come  to  treat  of  boroughs^ 

But  the  conftitution  of  the  government 
may  be  alfo  deflxoyed  by  changing  the  prin- 
ciple *  by  which  it  is  made  to  adl.* 

Virtue  wif-        ^"^  ^'^^^  ^  ncceflary  then  to  enquire,  not  only 

dom,  and       y^\^^^  \^  x^t  RruEiure^  but  what  are  the  Em- 
power are  Its  •/  »  £    ^ 

frincipks.  ctplcs  of  the  conftitueut  parts  of  the  Englifli 
government,  or  *  the  human  paffiom  winch 
•  /et  them  in  motion^' 

The  celebrated  Commentator  on  the  law» 
of  England  will  tell  us — wifdom^  wrtue^  and 
power :  the  houfe  of  peers,  fays  he,  flioiild 
afford  wifdom  ;  the  commons,  virtue  j  the 

roonarchi 
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non&tchi  ftraigth  or  powet*  ^  In  general, 
he  adds,  *  all  mankind  will  agree,  that  go« 
vemment  (hould  be  rtpdCtd  in  itich  peribn8| 
in  'whom  thofe  qualities  are  moft  likely  to 
be  found,  the  perfedion  of  which  are  among 
the  attributes  of  him  who  is  emphatically 
ftyled  the  Supreme  Being ;  the  three  grand 
rcquifitcs,  I  mean,  of  wifdom,  of  Tirttte, 
or  goodnefi,  and  of  power ;  wisdom,  tQ 
di/cern  th^  real  inter ^  of  the  community ; 
goodnefs^  or  virtue,  to  endeavour  always 
to  purfue  that  real  interejl ;  andjlrengtby  or 
POWER,  to  carry  this  knowledge  and  inten-* 
tion  into  affion.  Thefe  are  the  natural 
foundations  of  fovereignty ;  and  thefe  ara 
the  requifites  that  ought  to  be  found  ia 
every  well-conilituted  frame  of  govern^ 
ment  (7)/ 

If  then  any  particular  perfons  fhould  ac-   How  th« 
quire  an  intereft  in  the  houfe  of  commons  ^y^^gow^^ 
independent  of  the  public,  and  by  thofe  means,  Jcto^!  ^ 
Or  by  any  other,  the  members  of  that  houfe 
ihould  be  induced  to  confider  only  how  to 

(7)  Black.  Com.  introd»  f,  ii,  p.  48* 

make 
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make  xhtM  public  cQodudt  fubferviient  to  th^ir 
private  ends,    the  principle  * .  by  which  the 

*  reprefentatives;  of  the  pec^le  ought  to  a^,' 
would  be  changed  :  faElion  would  enfue; 
corruption  would  ibllow  faftion ;  the  repre- 
fentatives  of  the  people  would  be  no  longer 
aduated  by  ^  virfucy  to  endeavour  always  to 

*  purfue  the  real  intereft  of  the  community ;' 
they  would  travel  out  of  their  own  province, 
and  inllead  of  endeavouring  always  to  main* 
tain  the  liberty  of  tbefubjeS^  or  civil  liberty, 

.  and  the  liberty  of  the  Jiate^  otherwife  called 
political  liberty,  they  would  employ  all  their 
attention  to  obtain  that  which  more  peculiar-- 
ly  belongs  to  the  executive  branch  of  the  go- 
vernment, I  mean,  power. 

Eflfeas  from        ^  SHORT  retrofped  into  one  or  two  pe- 

deftroying  *  . 

cither  the       riods  of  the  Englifh  hiftory  will  ferve  to  il- 

oatureofthe 

goycrnincnt,   luftratc  this  doftrinc. 

or  its  prill* 
dples. 

Infbncc  in  We  will  begin  with  the  reign  of  Q^Eliza- 

Q^Elizabedi.  beth,    in    whofe    time    the    parliament  (8) 

(8)  By  the  vford  parliament  in  this  place,  and  many 
others,  is  meant  only  the  two  houfes  of  parliament,  ac- 
cording to  the  common  acceptation  of  the  term. 

feeras 
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feems  to  have  been  confined  chiefly  to  it»  /e^ 
gijlative  power  of  making  laws,  and  granting 
Juhfidies.  If  no  criminal  condufl:  called  foi* 
the  exercife  of  the  inquifitorial  power  of  ini- 
pcachment,  it  was  confidered  by  Elizabeth  Xo 
be  as  unconftitutional  for  the  parliament  to 
meddle  with  the  adminiftration  oijlate  affairs, 
as  it  would  have  been  for  them  to  have  med-  - 
died  with  the   adminiftration  of  jujiice  (9). 

*  It  was,  it  feems,  the  cdnftant  language  of 
;    *  this  favourite  princefs  and  her  minifters, 

*  that  even  that  auguft  aflembly  "  ought 
\  **  not  to  deal,  to  judge,  or  to  meddle  with 
I  "  her  majefty's  prerogative  royal  (10)."  In- 
I    deed,  fo  careful  was  the  government  in  thpf^ 

days,  to  preferve  the  ftrength  or  power  of  the 
executive  authority,  that  even  juftice  waa 
made  fubfervient  to  it. 

One  Udal(ii),   a  puritanical  clergyman, 
having  inveighed  in  a  book  which  he  publifh-^ 

(9)  Black.  Com.   b.  u   c.  7.   p.  238.    D'EwEsi 

P-  479- 

.  (10)  Ibid.  b.  L  c.  7.   p.  238.     D*EwBs,  p- 64.5. 

(11)  Hume's  Hift.  of  Eng.  vol.  v.  append,  iii.  p.  466. 

ed 
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edagainft  th«  goTernmeat  of  bifliop8|  it  wan 
preteoded^  that  the  biifhops  were  part  of  the 
qUeen^s  political  body,  and  to  fpeak  againft 
tbem^  was  really  to  attack  the  queen ;  and  he 
was^  accardin^y  found  guilty  of  a  capital 
grime. 

So  thoroughly  was  the  principle  cftablUh* 
ed,  that  the  Crown  had  alone  the  mam^e^ 
ment  of  all  matters  both  of  church  and  ftate^ 
that  an  oppofition  to  fuch  principles  would  not 
even  have  been  ^  rewarded  with  public  pnufis 
^  2tnd  approbation  (12)/  So  perfedly  fettled 
Was  this  principle  become,  that  many  extra- 
ordinary exertions  of  power  in  Qj^Elizabethi 
^  were  conceived  to  be  nothing  but  the  ordi* 

*  fiary  courfe  of  adminiftration ;    fince  they 
*'  were  not  thought  remarkable  enough  to  be 

*  recorded   by  contemporary    writers  (13)) 
and  are  entirely  overlooked  by  moft  hiftoriaas- 

In  effed,  in  all  matters  oi government^  ec* 
ckfiafiical  and  political^  the  queen  had,  per- 

(12)  HvME's  Hift,  of  Eng.  vol.  v;  append,  iii*  p«4^* 

(13)  Ibid.  voK  V.  append*  iii*  p»  453. 

haps, 
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hxp^  almoft  Jbvereiga  power.  To  co&fkm 
k  the  more  ftrongly  in  religious  concerns,  a 
court  of  ingb  comnuffion  was  erected.  That 
her  authoritywmigbt  be  no  lefs  in  matters  of 
ftate,  the  court  dijlar^cbamber^  though  it  was 
a  court  of  great  antiquity,  founded  in  the 
eommon  law,  was  confirmed  by  ftatute. 

What  was  the  confequence  of  all  this  ? 
Did^  the  government  lofe  its  principles  ?  No. 
There  being  then  no  fadion  that  durfty^/W 
upon  the  govirnmentj  no  private  ends  were 
to  be  anfwered ;  of  courfe  there  was  no  cor-N 
niption.  Civil  liberty  was  confulted  in  good 
mil  injlitutions.  Wholefome  laws  were  not 
only  duly  made,  but  they  were,  in  general, 
well  executed.  Not  only  the  fubjed,  but  the 
mJiitHtion  (at  leaft  in  all  crvil  concerns)  was 
free.  The  fubjeSl  enjoyed  civil  liberty ^  th? 
fiate  feems  alfo,  if  we  except  Elizabeth's  ar- 
bitrary behaviour  to  her  parliament,  to  have 
enjoyed  poUtkal  liberty.  Had  the  legiflative 
affemblies  been  free  to  prdpo/e  pelitical  laws 
to  regulate  the  government  j  the  executive  power 
was  f:\.c  to  TcjoGt  them^  The  houfe  of  com- 
mons 
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mons  had  virtue;  the  fubjedl  had  libertji 
the  monarch  had  power  :  *  Trade/  lays 
Sir  William   Blackstone  (14),  *  flou* 

*  rifhed,    riches    increafed,    the    laws  were 

*  duly  adminiftered,  t/je  nation  tvds  reJ^eStd 

*  abroad^  and  the  people  were  happy  at  bme\ 
and  after  all,  is  not  happinefs  all  that  Is 
worth  feeking  for  under  any  form  of  go- 
vernment ?  Prodigality  of  the  public  treafurt 
was  a* crime  unheard  of;  and  the  reign  of 
Q^Elizabeth  was  dignified  by  pofterity  with 
the  honourable  appellation  of  the  golden  age. 

Since  this  time,  feveral  ftatutes  have  been 
made  to  improve  the  liberty  ofthefubje3\  to 
wit,  the  ads  for  taking  away  the  court  of  Star- 
chamber  (15),  and  the  court  of  high  commit 
lion  (16),  the  habeas  corpus  afl:  (17),  the  ad 
for  eftablifhing  the  coronation  oath  (18),  the 
declaration  of  rights  (19),  the  aft  of  fetdc- 

(14)  Black.   Com.  b.  iv.  c.  33.    p.  426*      S« 
NOTE     [DD]. 

(15)  i6Cha.L  c.  10.         (16)  Ibid.  c.  it. 

(17)  3iCha.II.c.2.        (18)  iW.&M.fefl:i.c-6. 
*  (19)  Ibid.  feff.  2.  c.  2.  • 

tnenti 
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iaeat(2o)t  declaring^   among  other  things^ 

*  that  ao  Jpar^QQ  (h9il  be  pif&daibk  to  an  im-* 
'  pcachi»eitt  by  die  commons  in  parHameat/ 
«ad  the  &retd  a£b  for  mcddng  the  judges  in** 
dependent  (a  I  )• 

But  whether  equal  care  has  been  taken  tp 
maintain  inviolate  the  power  (fftbejlatty  I  will 
leave  to  the  confideration  of  others^  and  the 
detern^iiatioiiL  of  impartial  ihjifiory. 

Whe3*  the  houfe  of  commons  afterwatds  —James  L 
became  fo  jiumerpus  and  wealthfy  perhaps  it 
may  be  thou^ht^   that  this  alone  deftroye^ 

*  the  equilibrium  of  j)oj¥er    between    on^ 

*  branch  of  the  legiflaturc  and  the  rclL' 
When  JajOf  s  JL  *  aHowcd  tjie  houfe  of  com-* 

*  moos  mor^  £reedoi;n  of  ^ejbat^,  ^9A  eyef 
'  had  been  indulged  by  any  of  his  piredf oetf* 
^  fors^*   the  commons  foon  began  *  to  middle 

•  The  people  ia  the  republic  of  Rom^  in 

*  early  times,  exercifed  rather  their  l^illativc 

(20)  12&  13  WiL  III.  c.  2.  f.  3. 

(21)  Ibid,  and  3a  G.  11.  c,  33.  and  \  6.  III.  c«  23. 

(22)  HvM£'8Hift,of£ng«vol.vi.  p.568.  note  {O J. 

M  •  than 
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than  their  executive  power.  TTiey  were 
jealous  of  their  legiflative  power,  but  they 
had  ho  great  jealoufy  of  the  executive. 
They  difpilted  eVery  branch  of  the  legifla- 
tive power  with  the  fenate,  becaufe  they 
were  jealous  of  their  liberty  j  but  they  had 
no  difpute$  about  the  executive,  becaufe 
they  were  jealous  of  their  glory  (23).* 

Was  not  this  the  cafe  in  England  juft  be- 
fore the  reign  of  James  the  Firft  ? 

But  the  Roman  people  *  growing  wanton 

*  in  their   profperity,    they   increafed  their 

*  executive  power  (24).' 

'  Did  not  the  fame  dilpofition  manifeft  it- 
felf '  immediately  on  the  acceffion  of  James 
the  Firft  ? 

To  prevent  the  ill  confequences  attending 
fuch  condua,  James  I.  inftead  of  virtue^ 
eflablifhed  a  falfe  principle  of  government, 
the  fyftcm  of  corruption. 

(23}  Sp.  L«  b.  xi.  c.  17. 
(24)  Ibid* 

Charles 
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Charles  I.  difapproved,  as  he  well  might,  — Charlw  I. 
A  pHncipIe  fo  odious. 

*  If,'  fays  Lord  Clarendon  (15),  *  that 
ftratagem  (though  none  of  the  beft),  of 
winning  men  by  places,  had  been  pradifed 
as  foon  as  the  refolution  was  taken  at  York 
to  call  a  parliament  (in  which  it  was  appa- 
rent dangerous  attempts  would  be  made; 
and  that  the  court  could  not  be  able  to  refift 
thofe  attempts) ;  and  if  Mr.  Pym^  Mr* 
Hamhdtn^  and  Mr.  Hollis^  had  been  then 
preferred  with  Mr.  Saint  Jobn^  before  they 
were  dc(perately  embarked  in  their  delperatc  ^ 
defigns ;  and  had  innocence  enough  about 
them,  to  truft  the  king,  and  be  trufted  by 
him ;  having  yet  contraded  no  perfonal  ani- 
mofities  againft  them ;  it  is  very  poffible,'  that 
they  might  either  have  been  made  inftru- 
meats  to  have  done  good  fervice,  or,  at 
leaft,  been  reftfained  from  endeavouring  to 
fubvert  the  royal  building,  for  fupporting 
whereof  they  had  been  placed  as  principal 
pillars. 

(25)  Hift.  Rebel,  vol.  i.  p.254« 

M  2  •  But 
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*  But  the  rule  the  king  gave  hknfetf  (very 

*  reafonable  at  any  other  tiaxe)^  tJbat  they 

*  ihould  firft  do  fervice,  and  compafs  this  or 

*  that  thing  for  him,  before  they  fliould  re- 

*  ceive  favour,  was  thea  very  unfeafcmaMc: 
•*  fince,  befides  that  they  <:duld  aet  in  truth 

*  do  him  that  fervice  without  the  qualification, 

*  it  could  not  be  expeded  they  woidd  dcdett 

*  that  fide,  by  the  power  of  which  they  werfe 
^  fure  to  make  themfdves  confiderabk^  wUh- 
^  out  an  unqueftionable  mark  of  intCTeft  in 

*  the  other,  by  which  they  were  to  keep  up 

*  their  power  and  reputation :  and  fo,  wlrilft 
^  the  king  expe^ed  they  ihould  manifdl  ^eir 
^  inclinations  to  his  fervice,  by  their  temper 
^  and  moderation  in  thofe  proceeding  th^tt 
^  moft  offended  him ;  and  they  endesvouiied, 

*  by  doing  all  the  hurt  they  could,  to  male 

*  evident  the  power  they  had  toxlo  him^good; 
/  he  grew  ib  far  diibbKged  and  prevc^, 

*  that  he  could  not  in  honour  gratify  Aem ; 

*  and  they  fo  obnoxious,  and  guilty,  that  tfiey 

*  could  not  think  themfeJves  fecure  in  his  hr 

*  vour :  and  thence,  according  to  the  policy 
^  and  method  of  injufticey  continued  to  oppreft 

4  *  that 
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*  that  powef  they  had  injured ;  and  to  raife 
^  a  fecurlty  for  themfelves,  by  difabling  the 
'  ting  to  queftion  their  tranfgreflions.* 

Th£  houfe  of  commons,  then,  having  left 
their  virtue^  pov^r^  inftead  tA  liberty^  became 
Aeir  objed ;  the  monarch  loft  his  Jlrengtb ; 
and  the  nation  was  afflided  with  *  tyranny 
•  and  anarchy  both,*  The  particulars  I  need 
not  repeat* 

The  commonwealth,  pofleffing  every  power  "^^'^^X" 
of  government,  for  a  while  were  formidable^ 
But  they  were  foon  rent  in  pieces  by  fadion^ 
and  \o^  their  power  as  well  as  virtue. 

During  the  prote£torfhip,  Cromwell,  —The  pro- 
having  the  complete  ftrength  of  monarchy, 
profeAed  the  nation  againft  foreign  enemies, 
and  fuMued  domeftic  faftion ;  but  the  demo- 
cratical  and  ariftocratical  branches  of  the  le- 
gtflature  becoming  abforbed,  in  efFe(Jl,  in  the 
exTOUtivc,  the  latter  might  have  ftrength  or 
power  ;  but  there  was  little  or  no  liberty^  po- 
Uticaly  civil,  or  religious  (26). 

(76)  See  NOTE  [EE]. 

M  3  When 
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•-Charlcsn,  When  all  attempts  to  eftablifh  a  repuWic 
proved  abortive,  and  monarchy  was  reftorcd 
in  the  perfon  of  Charles  XL  the  power  of  die 
commons  was  reftored  alfo.  The  power  of 
the  latter  was,  confequently,  capable  of  pro- 
ducing its  wonted  efFedts.  But  inftead 
of  virtue^  Charles  adopted  the  principle  of 
Corroptioft  corruption  :  every  member  pf  parliameat  al- 
for  virtue  in    moft  was  pcnfioned  {%n) ;  yet  numbers,  *  cx-i 

the  houfc  of  ^  x    /  /       y 

commons.      ^  peeking  large  recompences  and  reparadons 

•  in  honours  which  they  could  not  fupport, 

*  or  offices  which  they  could  not   difcharge, 

*  or  lands  and  money  which  the  king  had  not 

•  to  give  (28),'  Charles  11.  with  difficulty, 
got  through  a  troublefome,  wickedj|  fanguina-' 
ry  reign, 

More  examples  may  be  needlefs.  I  fuiH 
pofe  \i  will  be  readily  admitted,  that  the  fame 

(27)  Rapin's  H[ift,  of  Eng.  vol.  xiii.  b.  xxiii.  p.  446. 
See  a  curious  account  of  the  penfioned  parliament  in 
Ha^^k^s's  Cha,  II.  p.  2^9 1 J  together  with  the  names  and 
charadters  of  fome  of  the  penfioners,  by  Andrew  Mac- 
veil. 

(28)  CiARENDON's  Continuation,  voL  ii.  p.  35. 
^ARltis's  Life  of  Cha.  II.  p.  18, 19. 

fyftem 
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fy&em  of  corruption  has  prevailed  more  or 
Ids  (always  excepting  the  prefent  times)  ever 
/ince  the  Revolution.  King  William  III. 
though  he  came  to  the  crowrn  with  fo  much 
eclat,  found  not  only  that  *  the  importance 

*  which  the  commons  had  acquired  by  their 

*  fuccefsful  oppofition  to  the  Crown,  had  ren- 

*  dered  feats  in  parliament  uncommon  objects 

*  of  conteft  (29) ;'  but  that  the  power  of  the 
Crowii,  and  the  peace  of  the  nation  depended 
on  the  power  or  means  of  gratifying  thole  who 
came  thither (30).    Mr.  Smelt  tells  us,  that 

*  lord  Orford  (formerly  Sir  Robert  Walpole), 

*  who   long  direded    the    councils   of   this 

*  country,  pronounced,  as  the  fum  of  his  ex- 

*  perience,  that  "  all  men  had  their  prices*" 
Mrs.  MacaulAy,  in  the  introduftion  to  her 
Hiftory  of  England  (31),  fays,  that  it  is  be- 
come an  eftabliflied  maxim,  that  corruption 
is  a  neceflary  engine  of  government ;  that  the 
virtue  of  our  forefathers  is  even  the  ridicule 

(29)  Macphehson's  Hift.  of  Or.  Br.  p.  196. 

(30)  Rapin's  Hift.  Eng.   Diflcrt.  on  the  Orig.  of 
Gov.  vol.  xiv.  p.  436. 

(31)  p.  »6.  ^^  . 

M  4  of 
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of  evefy  modem  poHtician.  Tht  York- 
fliire  aflbciation  (32)  iaforflw  us,  that  *  for 

*  almoft  a  century,  corruption,  with  rery  few 
^  exceptions,  and  filort^  ^ery  Ihort  intemip- 
^  tions,  has  been  the  ^^^om^A  principle  of  oar 
^  government/  And  the  Abb6  RfiYNAt 
reckons,  *  that  the  great  injury  to  liberty  arifcs 

*  from  a  fet  of  ambitious  men^  wbo^  purfmn^ 
^  an  intereji  distinction  thai  of  the  public 
^  and  ^pq/lerity^  are  wholly  bent  on  increa* 

*  fing  xkdt  credit^    their  rank,    and  their 

'  ^M^^  (33)-' 
The  ill  con-       It  is  true,  private  rights  have  been  proteft** 

fe<]acxice  or  rk       n 

grievance  re-  ed,  bdcaufe  it  was  the  intereft  of  the  com^ 

ittlti^g  from »  ,  rf  «..,/•  1  « 

it,  mons,  the  matter  aSeding  themfelves,    that 

they  fhould  be  proteded.  But  in  matters  df 
fiate,  meant  for  the  fectirity  of  the  political 
intereft  of  the  community,  where  there  are 
fo  many  allurements  to  private  advantage, 
the  pubUc  interei^  has,  }  fear,  been  often  loft 

(32)  Addrefs  i,  p.  lo. 

(33)  JysTAMOND's  Tranf.  of  the  Hift.  of  the  Scttk* 
f9C|)t$  in  th^  £^  and  W«  Indies,  vol.  iv.  p*  382^ 
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m  the  priifftte  Yi«w$  of  individttals.     Private 
infereft  begets  parties  and  fa€lion,  t^hicft  <^-f  , 
hof  the  ftrength  of  monarchy ;  and  faxSKotf 
hegets  corruption,  which  deffroyai  the  rirtuer 
of  the  democracy.    Who  tkett  can  wonder, 
if  t^e  fhonfd  find  t/ittue  fled  from  ibe  hmfe  6f 
commons^   and  Jifengtb   (torn   the   eo^ecuthe    , 
power  *^  that  we  ffiould  be  unfuecifsftd  i^t(siA^ 
and  at  home  prodigal  and  £f contented! 

CHAP.    III. 

Q^//6tf  Remedies  to  aire  the  Orievetttees  eotil*» 
plained  of, 

SUPPOSING   then,   that  virtue  itt   the  FaS^onnd 
^  .  corruption 

houfe  of  commons^  bxlA  power  in  the  crcywnf  the  caufe  of 
are  the  things  which  are  wanted,  the  queftion 
will  be,  How  are  they  to  bo  obtained  ?  The 
anfwer  is,  Deftroy  fadion  and  corruption. 
The  effedts  of  fadkion  and  corruption  have 
been  fufficiently  experienced  ever  fincc  James  L 
preferred  Sir  John  Saville  *  on  account  of 
^  jparliamentary  intereft|  and  an  oppofition 

Ma 


the  griev* 
ance* 
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*  to  his  mcafures  (i).'  When  corruption  is 
fubftituted  for  virtue,  praife-worthy  motives 
may  actuate  a  few,  but  the  majority  will  be 
fwayedonly  by  private  intereft.  The  nation  will 
be  divided  chiefly  into  two  parties,  the  one 
governed  by  faftion,  the  other  by  corruption. 
Liberty  will  be  turned  into  licentioufnefs.  In- 
ftead  of  liberty^  power  only  will  be  fought  for. 
The  benefits  to  be  derived  from  the  pubfic 
treafure,  will  be  the  fole  objed  of  both  parties ; 
I  mean  the  majority  of  both  parties.  Violent 
contentions  wiH  take  place.  The  fubjeft  will 
be  di(lra£ted  with  a  never-ceafmg  fadion  at 
home.  And  power  being  transferred  from 
tibe  prince  into  the  hands  of  party ^  the  na- 
tional force  will  be  divided ;  and  abroad  we 
'  ihall  be  inglorious  and  unfuccefsful. 

The  heads  of      SucH  being  the  mifchi^fs  arifing  from  f^c- 

the  diflFcrcnt       ^  .  .        .  • 

icmedies        tion  and  corruption,  it  will  behove  us  care- 

propoonded 

to  cure  ii.  fully  to  provide  againft  them.  And  as  pre- 
vention is  better  than  cure,  perhaps  no  one 
thing  will  be  more  likely  to  anfwer  the  pur- 
pofe,  than  that  fyftem  in  which  every  member 

(i)  Hume's  Hift.  of  Eng.  vol,  vi.  p.  117. 

of 
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of  parliam^&t  fhall  find  it  hh  beft  intereft  to 
confult   that  of  the  public.     That  fyftem, 
therefore,  muft  be  erroneous,  which  permits 
any  permanent  intereft  in  the  reprefentative 
affembly.     If  the  members  of  the  lower  houfe 
of  parliament  were  truly  ele&ive^  they  would 
be  under  the  controul  of  the  people ;   they 
would  b^  truly,  at  leaft  to  every  ufeful  pur- 
pofe,  a  democratic  affembly,     The  great  body 
of  the  people,  not  being  able  to  make  laws  ia 
perfon,  if  thofe  to  whom  they  delegated  that 
truft  fliould  betray  them,  on  a  frelh  eledloa 
they  could  remove  them.     But  if  the  members 
of  the  houfe  of  commons  be  hereditary,  they 
l^ecome  ariftocratic ;  and  whatever  dangerous 
defigns  they  may  entertain,  xhty  can  defy  the 
people's  voice.     If,  in  fhort,  elections  were 
free,  integrity,  and  not   oratory,   would  be 
deemed  the  bell  qualification  of  the  candidates. 
Men  of  property  would  be  chofen,  and  needy     , 
adventurers  excluded.     Under  the  manage- 
ment of  fuch  men,  one  might  hope  for  public. 
Virtue.     One  would  hope  their  own  intereft 
in  the  ftate  would  fecure  them  from  faction ; 
find  render  them  fuperior  to  corruption.  And, 
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added  to  thid,  li  their  delegation  were  of  fhort 
duration,  a  flill  farther  feciirity  would  be  af* 
lorded.  It  would  be  the  mtereft  of  fuch  men 
to  ptefer  their  permanent  property  in  the 
ftate,  to  a  Httle  temporary  advantage;  for  little 
tfie  advantage  muft  be,  if  all  permanent  in- 
tereft  in  the  houfe  of  commons  were  exclud- 
ed :  were  parliaments  of  fhoit  duration,  and 
truly  eledive,  it  would  require  the  mines  of 
Potofi  to  corrupt  them« 

But  left  it  fhould  be  po£^le  for  men  of  the 
liefcriptton  I  have  mentioned  to  fwerre  from 
thdr  duty ;  and,  moved  by  fadion^  inftead 
ei  liberty  to  become  contentions  for  ptM^r^ 
k  might  not^  perhaps,  be  amiia  to  endeavour 
to  draw  a  line  betweeA  lihertj  (which  is  in« 
trufted  to  the  more  efpecial  care  of  the  houfe 
of  commons),  ^Lad  power  (which  is  the  pecu-^ 
liar  attribute  of  royalty). 

But  as  thefe  things  are  matters  of  the 
greateft  national  importance,  I  ihall  endeavour 
to  give  each  a  feparate  difcuiOon  under  the 
Icjlowing  fae«da ; 

I,  Or 
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1.  Of  parties  and  £u3ioau 

2.  Op  f!orruptioo. 
p  Or  boroughs. 

4.  Of  dividing  counties  into  diftdiiSfcs ;  and 
tberein  of  squiring  a  qualification  in  the 
dedors ;  or  on  the  other  hand,  admitting  an 
univcrfal  right  of  fufirage. 

5".  Of  fhort  parliaments. 

6.  Of  drawing  a  line  between  liberty  and 
power. 

CHAP.    IV. 
Of  JParties  nnd  FaBson^ 

OF  all  tibe  evils  with  which  government,  Bvih  attend- 
monarchical  or  Republican,  is  commonly 
affiided,  perhaps  none  requires  more  care- 
fidly  to  ^  guarded  againft,  than  &d:ion. 

Tiif:  lancient  republics  of  Bparta,  Athens,  in  republici; 
Thebes,  and  Carthage,  were  all  deftroyed  by 
fa^ion.  The  fate  of  Carthage  in  particular, 
vdhiofe  goFernjcaen:^  though  differing  in  fome 
AatoRS,  'Upon  the  whck  ftrongly  refembles 
that  of  England,  is  thus  reprefented  Jl^  Vj»f^ 

UN 
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tiN  in  his  Anciefiit  Hiftory  (i).     *  The  go- 

*  vernment   of  Carthage/    fays  he,    *  was 

*  founded  upon  principles  of  the  moft  con- 
^  fummate  wifdom,  and  it  is  with  reafon  that 
^  Ariftotle  (2)  ranks  this  republic  in  the  Qum*» 

*  her  of  thofe  that  were  had  in  the  greateft 

*  efleem  by  the  ancients,   and  which  was  fit 

*  to  ferve  as  a  model  for  others.    He  grounds 

*  his  opinion  on  a  reflection  which  does  great 

*  honour  to  Carthage,  by  remarking,  that 
^  from  its  foundation  to  his  time  (that  is  up^ 

*  wards  of  500  years),  no  confiderable  fedi- 

*  tion  had  difturbed  the  peace,   nor  any  ty- 

*  rant  opprefTed  the  Uberty  of  Carthage.'  But 
what  was  the  confequence  ?  when  the  people 
obtained    *  a  Jbare  in  the  government^   anfl 

*  grew  infolent  by  their  wealth^  they  *  arro- 

*  gated  to  themfelves  almoft  the  whole  power. 

*  From  that  period  the  public  afiairs  were 

*  tranfafted  wholjy  by  cabals  and  fadlions  (3)  j 

(i)  Rollings  Ancient  Hift,  vol.  i.  p.  108,  109,  no. 

(2)  Dc  Rep.  1.  ii.  c.  xi. 

(3)  It  appears  by  Montesquieu,  Sp.  L,  b.viu.  c.  14. 
that  corruption^  as  well  as  fa&ion^  was  the  caiife  of  tke 
ruin  of  Carthage.  Indeed,  one  is  a  natural  confequence 
of  the  other* 

•  which 
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*  which  PoLYBius  affigns  as  one  of  the  chief 

*  caufes  of  the  ruin  of  Carthage.'     The  re- 
public of  Rome  was  indeed  prcferved  fopie       / 
time,    by  having  recourfe  to  the  unlimited 
power  of  a  didator  j   but  flie  was  likewife, 

at  laft,   obliged  to  yield  to  the  deftroying 
hand  of  fadlon. 


chics. 


And  ^  in  all  flates  of  a  monarchical  form,  In  monir^ 

*  we  fee  that  thofe  men  whom  their  rank  an4 

*  wealth,   or  their  perfonal  power  of  any 

*  kind,    have   raifed   above   the  reft   of  the; 

*  people,   have  generally  formed   combina^ 

*  tioris  among  themfelves  to  oppofe  the  power 

*  of  the  monarch.     But  their,  views,  we  muft 

*  obfervc,    in  forming  thefe    combinations^ 

*  were  not  by  any  means  to  fet  general  and 

*  impartial  limitations  on  the  fovereign  au- 

*  thority.       They    endeavoured    to    render 

*  themfelves  entirely  independent  of  that  au- 

*  thority ;  or  even  utterly  to  annihilate  it,  ac* 
^  cording  to  circumftances. 

*  Thus   we  fee  that  in  all  the  ftates  (£ 
\  ancieat  Greece,  the  kings  were  at  laft^  de- 

•  ftroyed 
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*  ftroyed  «ad  o^tteiWUMtttd  {4).    The  <«me 
«  ^vetit  hapfiencd  tti  lulf,  where  in  reqipte 


« (4)  In  the  heroic  times  of  Greece,  a  kind  of  monarchy 
F'jKofe  Jdaisi^  vas  not  of  long  duration.  Thofe  v4)o  had 
J^een  inventors  of  ar^s,  whp  had  fpu^itin  ^hdr  CQUOtry's 
caufe,had  eftabliihed  focieties,  or  diftributed  lands  among 
^t  people*  obftajne^  the  r^gal  f>ower9  and  tranfinitted  it 
to  their  children.  They  were  kings,  pwefts,  Hid  judges. 
This  is  one  of  the  five  fpecies  of  monarchy  mentioned 
by  Aristotle  ;  and  the  only  one  that  can  give  us  any 
xAf^  of  the  monacekiCftl  <»niftitiition.  But  the  plan  of 
this  conftitution  is  oppofite  to  that  «f  our  modern  mo- 
narchies. 

'^  The  three  powers  were  'thefe  diftributcd  in  fuch  a 
9)anPi?r  as  the  peppl^  had  the  leg^flative  i  sind  Ae  king, 
{he  executive,  together  with  the  power  of  judging  ; 
^trezs  in  modern  monarchies,  the  prince  Is  jnvdfted 
with  the  executive  and  Jegiflative  powers^  <V$  M  haft, 
with  part  of  the  legillative,  but  does  not  afliime  die 
f  power  of  ju<^ng. 

^  In  the  government  .of  the  kings  pf  -t^e  hfimtc  lioieSy 
<  the  three  powers  were  ill  diftributed.  fJence  thofe  mce 
^  narohies  <:ould  iK>t  iong  firbiift.     for  ^s/oon  as  tie  picpli 

*  got  ih  ligiflaiive  powir  into  thiir  hfinds^  ^  figbf^  M  ^^y 

*  every  where  did^  upon  the  very  Uaji  caprice^  Jiikvnt  t^ 

*  rjgai  autherity* 

<  The  ju^icifM'y  power  was  put  into  the  Jianda  joi  At 
^  fame  perfon  (o  whom  the  executive  power  ha4  |>(^  al- 

*  ready  committed.  From  that  very  inftant  the  monarch 
^  became  terrible.  Bux  at  the  .£une  time,  a$  he  had  .no 
^  ihare  in  the  legiflature,  he  could  make  no  defence 
<  againft  it:  thusjiis  power  was  ip  poefeQ^jtM  gieat; 
'  in  another,  too  'little.  Hence  all  thofe  kings  were  ba- 
^jiiihed/    Sp.{4.>.:Ki.  £.11. 

*  times 
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*  times  there  exifted  for  a  while  feveral  king-' 

*  doms,   as  we  learn  both  from  the  ancient 

*  hiftorians  and  the  poets.     And  in  Rome,  we 
'  even  know  the  manner  and  circumftances 

*  in  which  fuch  a  revolution  was  brought 

*  about. 

*  In  more  modern  times,  we  fee  the  nu- 

*  merous  monarchical  fovereignties  which  had 

*  been  raifed  in  Italy  on  the  ruins  of  the  Ro- 

*  man  empire,   to  have  been  fucceffively  de- 

*  ftroyed  by  powerful  fadions;  and  events 

*  of  much  the  fame  nature  have  at  different 

*  times  taken  place  in  the  kingdoms   efta- 

*  bliihed  in  the  other  parts  of  Europe. 

.    *  In  Sweden,  Denmark,  and  Poland,  for 

*  inftance,  we  find  that  the  nobles  have  com- 

*  monly  reduced  their  fovereigns  to  the  con- 

*  dition  of  fimple  prefidents   over  their  af- 

*  femblies, — of  mere  oftenfible  heads  of  the 

*  government. 

*  In  Germany,  and  in  France,   countries 

*  where  the  monarchs  being  pofiefled  of  con- 

N  •  fiderablc 
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*  fiderable    demefncs,    were  better  able  to 
^  maintain  their  independence  than  the  princes 

*  juft    mentioned,   the    nobles    waged  war 

*  againft  them,  fometiraes  fmgly,  and  fome- 

*  times  jointly ;    and  events  limilar  to  thefe 

*  have  fucceffively  happened  in  Spain,  and 

*  the  modern  kingdoms  of  Italy  (5). 

•  In  Scotland,    that  feat  of  anarchy,  and 

*  ariftocratical  feuds,  all  the  great  offices  in 

*  the  State  were  not  only  taken  from  the 

*  Crown,     but   they   were   moreover  made 

*  hereditary  in  the  principal  families  of  the 

*  body  of  the  nobles  : — fuch  were  the  offices 

*  of  high  admiral,  high  fteward,   high  con- 

*  ftable,  great  chamberlain,  and  juftice  gene- 

*  ral.  This  latter  office  implied  powers  ana- 
^  logons  to  thofe  of  the  lord  chancellor  and 
^  the  lord  chief  juftice  of  the  king's  bench 

*  united. 

*  The  king's  minority,  or  perfona!  wcak- 

*  nefs,  or  in  general  the  difficulties  in  which 

(5)  Dc  LotMt,  Conft.  Eng.  book  \u  c,  17,  p.  jS?* 
4th  edit. 

*  the 
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*  the  State  might  be  involved,  were  circum- 

*  ftances  of  which  the  Scotch  leaders  never 

*  failed  to  avail  themfelves  for  invading  the 

*  governing  authority :   a  remarkable  Inftance 

*  of  the  claims  they  were  ufed  to  fet  forth  on 

*  thofe  occafions,    occurs  in  a  bill  that  w^s 

*  framed  in  the  year  1703,   for  fettling  the 

*  fucceffion  to  the  Crown,  after  the  demife  of 

*  the  queen,  under  the  title  of  An  A£i  for  the 

*  Security  of  the  Kingdom. 

•  The  Scotch  parliament  was  to  fit  by  its 

*  own  authority,  every  year,  on  the  firft  day 

*  of  November,  and  adjourn  themfelves  as 

*  they  fhould  think  proper. 

'  The  king  was  to  give  his  aflent  to  all 

*  laws  agreed  to,  and  offered  by  the  cftates, 

*  or  commiffion  proper  officers  for  doing  the 

*  fame# 

•  A  COMMITTEE  of  one  and  thirty  mem- 

*  bers,  chofen  by  the  parliament,  were  to  be 

*  called  the  king's  council,  and  govern  du- 

N  2  *  ring 
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^  ring  the  recefs,  being  accountable  to  the 
'  parliament. 

*  The  king  not  to  make  any  foreign  treaty 

*  without  the  confent  of  parliament. 

*  All  places  and  offices,   both  civil  and 

*  military,  and  all  penfions  formerly  given  by 

*  the  king,  were  ever  after  to  be  given  by 
^  parliament  (6).* 

And,  in  England,  we  know  what  hap- 
.  pened  in  the  reign  of  Charles  I.  RAPiN,who 
was  never  looked  upon  as  an  advocate  for 
royalty,  and  whofe  opinion,  in  this  refpefl,  is 
therefore  the  more  proper  to  be  quoted,  will 
tell  us,  what  were  the  real  views  of  parties  at 
that  period.  Having,  in  his  DiJJertation  on  the 
Origin  of  Government  (intended,  as  I  fuppofe, 
as  an  ufeful  corollary  from  his  hiftory),  given 
a  pretty  diftindt  account  of  the  meaning  of 
the  terms  whig  and  tory,  he  thus  proceeds: 
*  I  am  next  to  examine  the  different  fprings 

(6)    De  LoLME,  Conft.   Eng.    book  li.    chap.  17* 
p.  402.  4th  edit.     See  Parliamentary  Debates  anno  ipV 

«  aad 
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*  and  interefts  of  the  two  parties.     Were  we 

*  to  refer    ourfelves  to  what  the   one   fays 

*  againft  the  other,  for  fatisfadion  in  this  en- 

*  quky,  nothing  is  more  juft,  more  upright, 

*  more  equitable,    than   the   motives  which 

*  they  2iGt  upon ;  namely,  the  glory  of  God, 

*  the  honour  of  the  king,   the  public  good, 

*  and  the  welfare  of  the  nation.      For  my 

*  part,  if  I  may  fpeak  my  mind,  it  is  my  be- 

*  lief  that,  as  they  are  all  men,  interejl  (7)  is 

*  the  grand  wheel  which  fets  both  in  motion. 

*  From  the  time  that  the  two  patties  wer6 

*  formed,  each  has  laboured  with  the  moft 

*  eameft  application  to  gain  a  fuperiority  ovet 

*  the   other,    becaufe   this  is  attended  with 

*  pofts,  honours,  and    dignities,   which   are 

*  diftributed  among  the  members  of  the  pre- 

*  vailing,   in  exclufion  of  thofe  of  the  con- 

*  trary  fadtion.      This  made   king  Williarti 

*  fay,  that,  if  be  bad  places  enough  to  bejlow^ 

*  he  JhouLd  foon  reconcile  tbe  two  parties  [i)-^ 
^  I  have  faid,  that  intereft  is  the  principal 

(7)  This  has  been  fince  proved  to  a  demonftration  by 
Macpherson's  Sute  Papers. 

(8)  Rapin's  Diffcrt.  on  the  Origin  of  Gov.  p.  436. 

N  3  \  motive 
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motive  which  puts  the  two  parties  in  aftion, 
and  this  is  but  too  apparent.  If,  for  in- 
ftancc,  the  furious  tories  are  defirous  of 
feeing  the  fovereign  in  pofleffion  of  abfolute 
power,  I  very  much  doubt  whether  this 
flows  from  a  defire  of  procuring  the  welfare 
of  the  kingdom,  even  though  they  (hould 
be  perfwaded  that  defpotifm  is  the  moft 
complete  form  of  government ;  if  the  pub* 
lie  good  was  the  fole  fpring  of  their  aftion^ 
they  would  not  labour  with  fo  much  heat 
and  paflion.  The  fame  may  be  in  a  man* 
ner  faid  of  the  other  branches  of  the  two 
parties,  Each  would  have  it  believed  that 
they  have  only  the  good  of  the  kingdom  in 
view,  while,  in  faft,  they  are  only  labouring 
for  themfelves,  their  family,  and  pofterity. 
But  when  I  fay  that  intereft.  is  their  prin- 
cipal motive,  I  pretend  not  to  exclude  in- 
tirely  many  others,  which  may  actuate  as 
well  the  heads,  as  the  members  of  each 
party.  Some  believe  that  their  principles 
really  tend  to  the  good  of  the  State  ;  others 
adt  from  a  religious  motive  :  fbme  arc 
fwayed  by  revenge,  party  i^irit,  and  the 
3  *  defire 
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*  deflre  of  fuperiority.     Infinite  other  motives 

*  there  are  which  are  not  neceflary  to  be  en- 
'  larged  on  here ;    that  I  may  not  be  led  to 

*  examine  the  condudl:  of  particulars,  it  is 

*  certain   that  many  men   may   purfue   the 

*  fame  end  from  different  motives.'  And  after- 
wards he  afTerts,  *  that  party ^-fpirit^  the  cabals 

*  of  leading  men,  the  intrigues  of  the  court, 

*  and  private  interefl,  bear  too  great  a  fway 

*  in  the  Debates  of  Parliament  (9).' 

Such  has  been  formerly  the  fpirit  of  party 
in  this  country ;  and,  in  times  flill  nearer  the 
prefent,  the  author  of  Thoughts  on  the  Caufe  of 
the  Di/contents  [16)    himfelf  informs  us   (in- 
deed for  a  different  purpofe),  that  *  faction  is 

*  driving  hard  to  the  ruin  of  this  country ; 

*  fapping  the  foundation  of  its  liberty^  dif- 
'  turbing  the  fqurces  of  its  domeflic   tranr 

*  quillity,  weakening  its  government  over  its 

*  dependencies,  degrading  it  from  all  its  im* 

*  portance  in  the  fyftem  of  Europe  (11).' 

(9)  Rapin*s  Diflert.  on  the  Origin  of  Gov.  p.  438. 

(10)  Page  40. 

(11)  Mr.  Burke's  Thoughts  on  the  Caufe  of  the 
Difcontents,  p.  40. 

N  4  Seeing 
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Remedy  pro-       Seeing  then  the  mifchiefs  inevitably  at- 

pounded.  ^ 

tendant  on  faction,   and  the  fecret  *  fprings 

*  and  interefts'  which  produce  them,  can 
no  way  be  contrived  to  make  our  pjoveraors 
believe  it  is  their  beft  intereft  to  confult  that 
of  the  public  ;  two  great  authorities  (n) 
aflure  us,  that  in  fkilful  hands,  the  conftitu* 
tion  of  the  government  may  be  fo  framed, 
that  *  every  individual  may  be  made  to  ad^ 

*  vance  the  public  good,  while  he  only  thinb 

*  of  promoting  his  own  particular  intereft/ 

And  true  it  is,  *  that  whenever  there  offers 

*  to  our  ccnfure  and  examination,  any  plan 

*  of  government,  real  or  imaginary,   where 

*  the    power    is    diftributed   among    feveral 

*  courts,    and   feveral  orders   of   men,    we 

*  Ihould  always  confider  the  private  intereft 

*  of  each  court,  and  each  order ;    and,  if  wc 

*  find,   that,   by  the  fkilful  divifion  of  the 

*  power,  the  private  intereft  muft  neceflarily, 

*  in  its  operation,  concur  with  the  public,  we 

*  may  pronounce  that  government  to  be  wife 

*  and  happy,     If^  on  the  contrary,  the  private 

{li)  Montesquieu's  Sp.  L.  book  iii.  chap.  8. 
and  Blw^ck.  Comm.  booki.  chap,  ii.  p.  157.  Cato's 
Letters,  N**  Ix,  p,  197. 

<  interejl 
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*  interejl  of  each  order  he  not  cheeked^  and  he 

*  not  direSed  to  public  interejl^  we  ought  to 

*  look  for  nothing  but  faction,  bisorder^ 

*  and  TYRANNY  from  fuch  government.    In 

*  this  opinion  I  am  juftified  by  experience,  as 

*  well  as  by  the  authority  of  all  philofopherg 

*  and  politicians,    both    ancient    and    mo- 

*  dera(i3y 

CHAP.     V, 

Of  Corruption. 

TJOW  mortifying  it  is,  after  all  our  decla-  corruptio* 
mations  in  praife  of  the  Englifh  govern-  orr'firft 
ment,  to  acknowledge,  and,  I  fear,  the  truth  P""c^P^«s  of 

'  3  7  7  7  government. 

compels  us  to  acknowledge,  that  one  of  the 
very  firft  principles  of  this  boafted  govern- 
ment, whatever  it  may  be  at  prefent,  has 
not  many  years  ago  been  corruption. 

How  ridiculous  to  talk  of  a  free  conftitu- 
tion,  and>  at  the  fame  time,  admit  its  moft 


(13)  HuME*s  Eflays,  vol.  i.  p.  75. 

vital 
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vital  part  to  be  founded  ia  an  illiberal  prin* 
cipie,  of  which  the  moft  arbitrary  govern* 
^ent  would  be  afhamed  !  How  difgraceful ! 
How  dangerous  !  How  difgraceful  to  the 
conftitution !  How  dangerous  to  liberty ! 
O^  improvident  forefathers  !  to  take  fo  much 
care  of  the  perfon,  and  fo  little  of  the  pro- 
perty of  the  fubjeft ;  to  be  fo  anxious  to  pre- 
ferve  what  there  can  be  no  intereft  in  in- 
vading, and  to  be  fo  negligent  of  that,  to 
which  the  temptation  is  fo  inviting  ! 

This  prin-  Yet,  fuch  is  the  fyftem  of  corruption ;  in 

a^ptcd  in  oth^r  words,  fuch  are  the  private  views  of 
James  f.**  °  parties,  I  believe  it  is  too  true,  that  the.  kings 
of  England  are  now  in  a  manner  obliged,  in  the 
choice  of  their  minifters  in  every  department, 
political,  fifcal,  military,  and  maritime,  to 
take  men  more  from  a  confideration  of  *  their 

*  parliamentary  intereft  or  talents,    than  of 

*  their    minifterial    abilities;     a    fure  proof 

*  that  a   fecret  revolution  has  happened  in 
**  the  conftitution,   and  has   neceffitated  the 

*  princes  to  adopt  new  maxims  of  govem- 

*  ment/ 
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*  ment(i).*  And  this  pradtice,  I  think,  we 
may  fairly  account  to  have  prevailed,  inbre 
or  lefs,  ever  lince  the  reign  of  James  I.  that 
he  advanced  *  Sir  John  Saville  on  account  c£ 
'  parliamentary  intereft,   and   of  oppofitidh 

*  to   his    meafures  (2)  ;'    always    excepting  Exerclfed 
the  unfortunate  Charles  I.   who,  lord  Cla*  exccpting'by 
RENDON   feems   to  lament,  did    not  follow 

this  pra<3:ice,  although,  as  he  obferves, '  non6 

*  ofthebeft(3)/    :  ^        ''  ' 

What  dangers  and  mifchief$  will  one-vi--  intereft  of 

r^  •         1      1         •     VT  111  ^^^  Crown  to 

cious  action  lead  to  I   Now  w6  are  told^  Uut,  abolifli  it. 
inftead    of  virtue,   corruption  is  the  ruling 
principle  of  the  government.     And  thofe  nien 
who  are  the  moil  violent  againfl:  diis  fyilem, 
feem  to  attribute  it  folely  to  the  indination  of 

(i)  Hume's  Hift.  of  Eng.  And  lord  Clarendok, 
fpeaking  of  Charles  the  Firft's  appointing  feme  privy 
counfcllors  in  the  firft  of  his  troubles,  fay*?,  <  They  looked 

*  upon  therhfelves  as  preferred  thither  by  their  reputatioji 

*  in  parliament,  not  by  the  kindnefs  and  eftecm  of  the  king ; 

*  and  fo  refolved  to  keep  up  principally  the  greatnefs  of 
'  that  place  to  which  they  thought  they  owed  their  own 

*  greatnefs.*     LordCiAR.  Hift.  Rebel,  b.  iii.  p.  156. 

(2)  Hume's  Hlft. ofEng.  vol.vi.  c.xlviii.  p.iiy* 

(3)  Hiftr  Rebel,  b.  iv,  p«  954.  and  b.  vii,  p.  174. 

the     . 
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the  Crown :  whereas  it  is  certainly  the  true 
intereft  of  the  Crown,  to  have  corruption 
abolifhed.  Sit  Robert  Walpole,  we  are  told, 
thought  corruption  neceflary  under  our  pre- 
fent  fyftem  of  government ;  but  it  feems  that, ' 
at  the  fame  time,  he  faw  the  inconvenience 
of  the  principle,  and  lamented  it.    *  He  was 

*  always    forry   when   a   place   fell   vacant. 

*  By  fupplying  the  vacancy  he  gained  one 

*  friend,  and  made  twenty  enemies  ;  any  one 

*  of  which  could  injure  him  more  than  the 

*  pcrfon  advanced  could  ferve  him  (4).*  And, 
I  think,  the  Author  of  Thoughts  on  the  Caufe 
of  the  Dlfcontents^  himfelf,  acknowledges,  that 
what  he  calls  *  the  junto  or  interior  cabinet,' 
did  once  make  an  attempt  to  emancipate  the 
Crown  from  this  bondage ;  but  we  find,  alas! 
all  their  efforts  were  inefFedtual ;  a  real  pa- 
triot k — g  was  obliged  to  fubmit  to  what  Mr. 
B — e  calls  the  *  popular  torrent.'  And,  in 
our  conteft  with  America,  we  have  feen 
what  have  been  the  confequences. 

The  predic-        Let  US  then  take  warning  of  our  danger 
irfqnicu,    *  from   Baron  Montesquieu  ;    who,    after 

(4)  Burgh's  Pol.  Difquifit.  vol.  ii,  p.  89. 

deep 
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deep  refledlion,  and  fpending  twenty  years  (5) 
in  contemplating  the  principles  of  diffe- 
rent governments,  and,  after  the  warmeft  pa- 
negyric on  the  conftitution  of  England, 
pronounces,  that  it' '  will  lofe  its  liberty,   it 

*  will  perifh.      Have  not,'    fays  he,  *  Romcj 

*  Sparta^    and    Carthage  perifhed  ?     It  will 

*  perilh,  when  the  legijlative  power  Jball  be^ 

*  come  more  corrupted  than  the  executive  (6)/ 

This  is  a  fevere  fentence,   yet  it  is'  no  FirtmOim 
more  than  a  natural  deduction   from  plain  dpleofdie 
principles*     *  The  principle  of  a  democracy/  branch  of  iht 
fays  he,  *  is  virtue  (7).     Virtue  in  a  republic,  **«^**"^ 

*  is  a  moft  fimple  thing;   it  is  a  love  for  the 
\  republic  (8).     A  love  of  the  republic  in  a 

*  democracy,  is  a  love  of  the  democracy ;  a 

*  love  of  the  democracy,  is  that  of  equality ; 

*  the  love  of  equality,  limits  ambition  to  the 

*  fole  delire,    the    fole  happinefs    of  doing 
?  greater  fervices  to  our  country  than  the 

(5)  In  his  preface  to  the  Spirit  of  Laws,  he  begs  the 
reader  not  to  judge  too  haftily  ^  of  the  labour  of  twenty 

*  years.' 

(6)  Sp,  L.  b.  xi.  c.  6.  (7)  Ibid.  b.  Hi.  €•  3. 
(8)  Il)id.  b.  V.  C.2. 

'  reft 
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^  reft  of  our  fellow-citizens  (9) :  and  as  this 
^  love  requires  a  conftant  preference  of  public 

*  to  private  intereft,  it  is  the  fource-  of  all 
^particular  virtues :    for   they  are   nothing 

*  more  than  this  very  preference  itfelf(io).' 
Whenever,  therefore,  that  equality  of  intereft 
is  wanting,  which  ought  to  fubfift  between 
the  reprefentative  and  his  conftituents  in  the 
Eriglifh  houfe  of  commons,  the  virtue  is  cor- 
rupted, which  '  requires  a  conftant  preference 

*  of  public  to  private  intereft  ;*  and  it  muft 
be  expelled  we  fhall  foon  fee  the  fruits  of  the 
alteration.  Men  do  not  gather  grapes  of 
thorns^  or  Jigs  oftbiftles. 

Let  us,  therefore,  endeavour  to  obtain 
democracy  in  purity  ;  to  eftablifh  equality; 
that  is,  fo  to  contrive,  that  the  houfe  of 
commons  may  have  truly  a  common  intereft 
with  the  community ;  that  no  man  may  have 
an  ivAtx^&feparate  and  diftinEl  from  that  of  the 
commonwealth. 

The  horror    ^     «  To  employ  the  treafure  of  the  fociety 

with  which  *      ' 

Locke  fpeaks  *  to  comipt  the  reprefentatives  of  the  people^ 

ofcorrup- 

(9)  Sp.  L.b.  v.  c.  3.  (10)  Ibid.b.iv.  C5. 

*  what 
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*  what  is  it/  as  Mr.  Locke  juftly  obfcrves, 

*  but  to  cut  up  the  government  by  the  roots, 

*  and  poifon  the  very  fountain  of  public  fe- 

*  curity  (11)?' 

Plato  (12)  cannot  bear  with  this  venality. 

*  This  is  exaiftly,*  fays  he,  *  as  if  a  perfon 

*  was  to  be  made  a  mariner  or  pilot  of  a  fhip 

*  for  his  money.     Is  it  poffible  that  this  rule 

*  (hould  be  bad  in  every  other  employment 

*  of  life,  and  hold  good  only  in  the  admini- 

*  ftration  of  a  republic  ?' 

*  The  natural  place  of  virue  is  near  to  virtue  and 

*  liberty  (13);*  and  I  think  it  may  be  laid  down  genial, 
as  a  maxim,  that  whenever  the  reprefentatives 

of  the  people  ihall  lofe  their  virtue^  the  people 
whom  they  reprefent  mull,  in  the  end,  lofe 
their  liberty. 

The  government  of  England,  upheld  by  ^^jJ^^i^J*^^"*^ 
corruption,  is  not  unlike  a  human  body  fup-  corruption, 

(11 )  On  Civ.  Gov.  b.  ii,  c.  19.  f.  222. 

(12)  Repub.  lib.  viii. 

(13)  «  But  it  is  not  nearer  to  extreme  liberty  than  to 
*  fcrvitudc'     Sp,  L.  b.  viii,  c.  5. 

ported 
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like  abuman  ported  by  drams.     Each  may  by  thefe  means 

ported  by       receive    momentary  fpirits  and  vigour;  but 
drams. 

the  one  will  as  afluredly  deftroy  the  political, 

as  the  other  the  human  conftitution. 

Experiments  BuT  it  will  be  faid  a  fufficient  experiment 

been  tried,  has  been  made,  that  in  the  reign  of  Charles  11. 

vations  ^'  *  ^^^  Commons  came  to  a  refolution  of  oblig- 

thercon.  c  jj^g  ^\i  ^j^gjj.  members  to  take  an  oath  (14}, 

*  by  which  they  were  to  proteft,  that  they 

*  had  never  received  any  thing  from  the  court 
f  fmce  the  ift  of  January  1672/  I  admit  it; 
but  R  A  PIN  (15),  who  tells  us  this,  at  the 
fame  time  adds,  *  I  know  not  whether  ever 

*  this  refolution  was  executed.* 

It  will  alfo  be  contended,  perhaps,  that 
many  a£ts  of  parliament  have  been  paffed  for 
preventing  (16)  any  perfon  holding  2l place  in 
the  cuftoms,   excife,  &c.   (17),   or  having  a 

( C4)  The  words  of  this  oath  or  teft  may  be  fcen  in 
Rap.  Hift.  of  England,  vol.  xiv.  b.  xxiii.  p.  69,  note. 

(15)  Hift.  of  England,  vol.  3^iv.  b.  xxiii.  p.  69. 

(16)  6th  Anne,  c.  vii.  f,  26. 

(17)  5WilI.  andM.  c.  vii.  f.57.  iiandiaW.III. 
c.  li.  f.  150,  151.  12  and  13  W.  III.  c.  x.  f.  89,90. 
6  Anne,  c.  vii.  f.  25.  28, 29,  30,  31.    15  Geo.  11.  c.xxii. 

f.  I,  2,  3. 

penfion 
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pen/ion  during pkqfure  (18),  oryZ/r  any  term  of 
years  ( 1 9),  from  being  eledted,  or  fitting,  vot- 
ing, or  a£ling  as  members.  I  grant  this  too  : 
but  what  is  the  governing  principle  or  fpirit 
of  thefe  laws  ?  Did  it  rejiore  the  virtue  of  the 
Houfe  of  Commons,  and  the  power  of  the 
Crown,  or  is  it  not  profejfedly  only  to  reduce 
the  influence  ;  that  is,  as  things  have  lately 
been  managed,  the  power  of  the  Crown  ? 

It  will  moft  likely  be  faid  too,  that  the  ex- 
periment was  fully  made  by  a  ftatute  pafTed 
not  long  before  the  demife  of  king  Wil- 
liam III.  to  wit,  the  ftatute  of  the  12th  and 
13th  William  III.  chap.  ii.  intituled, '  An  ad: 

*  for  the  further  limitation  of  the  Crown,  and 

*  better  fecuring  the  rights  and  liberties  of  the 
^  fubjeEi^  generally  known  by  the  name  oE 
the  A<a  of  Settlement,  which  enads,   '  that 

*  no  perfon  who  has  an  office  or  place  of 

*  profit  under  the  king,  or  receives  a  penfion 

(18)  6  Anne,  c,  vii.  f.  25. 

(19)  I  Geo.  .c.  Ivi.  The  penalty  is  20 1.  for  everyday 
in  which  the  member,  who  is  declared  incapable  of  fitting 
or  voting,  iball  fo  fit  or  vote, 

*  0  '  from 
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*  from  the  Crown,  (hall  be  capable  of  ferving 

*  as  a  member  of 'the  Houfe  of  Commom;' 
yet,  that  foon  after,  in  the  reign  of  his  fuccefibr 
queen  Anne  (20),  an  ad:  of  parliametnc  was 
pafied,  which,  reciting  that  ^  it  appeared  rea«» 

*  fonable  that  the  claufe  fhould  be  repealed/ 
repealed  it  accordingly.  But  will  it  be  (aid, 
that  when  theiftatute  was  pafled  by  king  Wil- 
liam, any  provifion  was  made  to  reftore  the 
equilibrium  of  power,  that  is,  the  virtue  of  the 
Houfe  of  Commons,  and  the  power  of  the 
Crown ;  by  taking  away  tixokfaSious  motives 
which  might  induce  one  of  the  legiflative  af- 
femblies  to  accroach  the  executive  authority  ; 
or  by  deftroying  that  corruption^  which  is  by 
fome  thought  fo  peculiarly  to  belong,  as  well  to 
thofe  who  reprefenr,  as  to  thofe  who  con- 
ftitute  certain  boroughs,  that  they  have  em- 
phaticTally  ftiled  this  part  of  the  conftitution 

rotten  t 

»  * 

Until  this  be  done,  all  ads  for  taking 
away  the  influence  of  places  and  penfions; 
for  fupprefling  parliamentary  offices  ;  for  fup* 

(20}  4  Anne,  c«  viii,  f.  25. 

.preiEng 
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prriSiig  aU  tifelefs  offites ;  even  a  commiiCoa 
l)f  A0GGiiat8,  though  a  meafure  highly  falutary. 
Drill  be,'  in  a  great  meafure,  nugatory,  and 
fome  of  the  ads^  poflibly,  injurious. 

*  While   Rome  inclined   towards  arifto-  The  notion 

ia  Rone* 
cracy,   the   magiftrates   never    received  any 

emoluments  from  their  office  (21)/ 

In  Hcfllandi  it  is  faid,  they  have  taken  Holland.' 
care  not  to  let  places  and  penfions  bias  their 
public  virtue  (a^a). 

At  Florence  no  man  could  be  a  magiftrate  Florence, 
if  he  had  a  brother  or  near  relation  in  the 
magiftracy  (23). 

t^  the  phn  of  gofoernment  for  Pennjylvania  America;^ 
it  id  proidded,  that  *  no  member  of  their  af- 
^  fembly,  while  he  continues  fuch,  (hail  hold 
^  any  other  bffice,  except  in  the  militia.'  And 
the  fame  kind  of  provifion  is  made  in  the 

(21)  Sp.  L.  b.v.  c.  8. 

-^     (22)  Burgh's  Pol.  Difquifit.  vol.  i.  p.  133.    lb.  voL 
li.  p.  99. 

(23)  Modem  Univ.  Hift.  vol.  czxxvi*  p.  77. 

O  a  articles 
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articles  of  confederafion  between  the^mmrM 
"States y  and  in  iht  ^AScrtnl  forms  of  governmetit 
for  Maryland  and  Georgia.  Indeed,  in  Ac 
plan  of  government  for  Pennfylvanta^  the  efta* 
bliihing  of  any  offices  of  profit  at  all,  feems 
to  be  greatly  decried.  The  thirty-fixth  fee* 
tion  declares,  that  '  as  every  freeman,  topre^ 

*  ferve  his  independence  (if  without  a  fuffici- 

*  ent  eftate),  ought  to  have  fome  profeflion, 

*  calling,  trade,   or  farm,  whereby  he  may 

*  honeftly  fubfift,  there  can  be  no  neceffity 

*  for,  nor  ufe  in,  eftablifhing  offices  of  profit  j 

*  the  ufual  effefts  of  which  are  dependence 

*  and^  fervility,   unbecoming  freemen,  in  the 

*  pofleffors   and    exped:ants ;    fadHon,  con- 

*  tention,    corruption,    and  diforder  among 

*  the  people.     But  if  any  ihan  is  called  into 

*  public  fervice,  to  the  prtjudice  of  his  private 
**  affairs,  he  has  a  right  to  a  reafonable  com- 

*  penfation  ;  and  whenever  an  office,  through 

*  increafe  of  fees,   or  otherwife,  be<;omes  fo 

*  profitable  as  to  occafion  many  to  apply  for 

*  it,  the  profits  ought  to  he.  leiTened  by  the 

*  legiflature/ 

Among 
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A^ONG  the  means  which  are  faidto  Ijave  Venice, 
preferved   the   freedom  of  the  Venetians  for 
thefe  1300  years,  is  mentioned  that  of  *  pu- 

*  nifhing  capitally  every  degree  of  corrup- 

*  rion  (24)^^     Evei>  amhafladprs  from  foreigi). 
countries    ure    obliged  to  give  a  ftridl:    ac- 
count of  all  monjes,    or  prefents^  rpceive4 
))y  them  (g^). 


itlOA 


And  in  our  own  country,  every  poffibility  '^^7"/ ^^ 
of  intereft  is  efFedtually  baniflied  from  the  from  aii>. 
adminiftration  of  juftice  (26).  The  prudent  cccdin^s, 
jealoufy  qi  our  anceftors  ordained,  that  no 
pian  of  the  law  Ihould  be  judge  of  aflize  in 
Jiis  own  country  (27).  Thf  prefpnts  whjch 
formerly  were  made  tp  judges  of  4fliz:e,  are 
now  almof^  totally  laid  jtfide.      Bribery  of  9. 

*  (24)  Plato  ordered  thofe  who  rec©ived  prefents  for 

*  doing  their  duty  to  be  puntfluod  with  death.     They  muji 

*  not  take  pufints^  fay?  ))C,  neither  for  good  nor  for  evil  oq^ 

*  tions,*     Book  xiu  of  Laws,  Sp.  L.  b.  v.  c.  xviii. 

(25)  Mod.  Univ.  Hift.  vol.  xxVii.  p,  5,  Burgh's 
Polit.  DiiquifiC.  p.  289. 

(26}  Black.  Comm.  b.  iii.  c.  4.  p.  58. 

(27)  Stat.  4  £dw.  III.  c.  ii.  8  Rich.  II.  c.  ii, 
13  Henry  IV.  c.  ii.  33  Henry  VIII.  c.  xxiv.  But  by 
}Z  Geo.  Ii.  c.  xxvii,  khcy  may  aft  in  the  gaol  delivery. 

P  3  •     judge^ 
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judge,  or  even  to  attempt  it,  would  be  an 
high  mifdemeanor.  Corruption  in  the  judge 
himfelf  might  afFe£t  his  life.  The  impartiality 
and  difintereftednefs  of  jurymen,  an  itifcrioc 
kind  of  judges,  who  are  to  afcertain  the  crime 
of  which  any  one  is  accufed,  arc  alfo  won- 
derfully guarded.  The  benefit  of  a  challenge 
or  objection  is  fo  great,  that  a  Jupy  may  be 
faid  to  be  the  common  choice  of  both  parties, 
An  intercfted  witnefs  is  not  to  be  heard. 

More  nv  Thus  all  judicial  proceedings  feem  to  bj 

tgiflLiZ  admirably  contrived  to  refill  the  influence  of 
proceedings,  corruption  t  furely  then  the /^^^^tor^,  which 
is  charged  with  a  much  more  important  office 
than  that  of  adminiftering  or  expounding  the 
laws;  namely,with  that  of  OT^^/;5ff  them;  ought 
%o  be  equally  far  removed  from  all  polTibility 
of  corruption.     '  The  mifchiefs  occafioned  by 

•  the  firft/  fays  a  certain  writer,  *  reach  only 
f  to  individuals ;  that  of  the  laft  2iSeGt&  the 
^  whole  nation,  and  even  the  generatioDS  to 

•  come  {iZy 

(a8)  Colleaicn  of  political  Tra^?,  p.  271. 

Lit 
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I4ET  us  remember,  that  until  the  Revolu-  Corruption 
tion,  except  in  the  reiga  of  Charles  11.  cor-  knwn  undi 
ruption  was  very  little  known;    that  at  the  ^^o^nf^^^*' 
Reyolution  in  1688,  or  at  leaft  at  the  Refto--  Till  then 

tRffffi  WAS 

radon  in  1660,  there  was  no  funded  national  little  or  no 
debt  (29) ;  and  that  fincc  that  period,  a  debt  t^o^nal  4ebL 
Im  been  accuniulating  upon  the  nation^  which 
at  length,  in  about  a  centujy,  has  rifen  to  the 
frightful  fum  of  250  millions  and  upwards ; 
for  the  payment  of  the  perpetual  intercft  of 
which^  and  the  charges  pf  management^ 
amounting  yearly  to  a  fum  which  woujd  forr 
merly  have  been  thought  enormous  for  the 

(29)  B1.ACK  Comm,  b.  i.  c.  yui.  p.  326.  335.      Iii 
Charles    the  Second's  time,    the   debt  to   the  bankers 
amounting  to  1,328,526/.  by  a  ftatute  12  William,  it 
was  enaSed,  that,  in  difcharge  of  certain  annual  perpetual 
payments,  and  arrears  thereof,  granted  by  Ifjng  Charles  II. 
to  feveral  patentees,  out  of  the  hereditary  excife,  the  fame 
^cife  fiiould,   from  the  26th  of  December  1705,  ftand 
charged  for  eyer  with  the  payment  of  ^^.f^er  annum  for  the 
principal  fums  0/  the  owners,  tlveir  heirs  and  affigns,  for 
ever ;    neverthelefs  redeemable  upqp  payment  of  a  moiety 
of  die  principal  fums ;   by  which  mums  the  nation  became 
charged  with  a  4^ht   of  664^263 1.    being  the  moiety  of 
1)328,526 1*    which  thefe  principal  fums  av^unted  toy  and 
which  is  the  only  debt  we  are  now  charged  with  that  had  any. 
tf^  tf  ip  ^ifi  before  the  Revolution.      Harris's  Life  of 
Charles  I|.  vol  ii.  p.  290. 
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moft  extraordinary  purpofe,  *  the  creditor! 

*  hold  in  mortgage  the  land,   the  trade,  and 

*  the  perfotial  induftry  of  the  fubjed ;  from* 

*  which  the  money  muft  arife  that  fupplies  the 
^  feveral  taxes.  Of  courfe  the  land,  the  trade, 
'  and  the  perfonal  induftry  of  individuals,  arc 
^  diminiflied  in  their  true  value  juft  fo  mucli 
f  as  they  are  pledged  to  anfwer  (30)/ 

Mlfchicfs  If  theji  every  additional  ta?:  be  in  reality  an 

the^nftional    additional  mprtgagje  on  the  land,  the  com- 
^ -•  pierce,  and  the  perfonal  ipduftry  of  the  na- 

tion, what  has  the  nation  gained  by  the 
fyftem  of  funding  ?  Inftead  of  raifing  and 
paying  at  once  the  principal^  the  people  and 
their  pofterity  are  faddled  with  4  perpetual 
intereft,,  an  intereft  more  extravagant  than  is 
tifual  on  private  mortgages,  with  douceurs  bc- 
fides,  and  large  annual  falaries  to  perfons  tq 
receive  and  diftribute  the  intereft-money. 
Like  extravagant  yoiing  fpendthrifts,  inftead 
pf  living  oa  pui:  income,  we  mortgage  ;  ne-; 
ver  thinking  about  our  revenue^  we  go  to  war 
with  our  whole  capital  \  mortgage  is  added 
\o  mortgage^    until  the  charge  for  falaries 

(30)  B|.ACK.  Comm.  b.  i.  ^.  viii.  p.  327. 
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alone  exceeds  the  ancient  ordinary  revenue. 
The  more  numerous  the  places,  the  more  nu- 
merous the  claimants  for  them ;  the  more 
valuable,  tlie  more  violently  they  are  con- 
tended for.  Place  is  added  to  place  j  the 
ordinary  revenue  exceeds  the  moft  extraordir 
nary  of  former  ages,  granted  for  the  moft  ex-? 
traordinary  purpofe  :  the  (inking  fund,  in- 
ftead  of  finking  the  national  debt,  finks  the 
national  refburces ;  a  confiderable  quantity  of 
fpecie  is  drawn  out  of  the  nation  to  pay  inte- 
reft  to  foreigners ;  and  thus  England  is  im- 
poverifhed  and  other  nations  enriched,  and 
extraordinary  means  are  made  ufe  of  to 
flrengthen  our  enemies,  and  haften  our  ow-n* 
deftruaibn.  As  the  taxes  iqcreafe,  public 
credit  declines  ;  in  proportion  as  the  exi-: 
gencies  of  the  State  are  augmented,  the  means 
of  providing  for  them  diminifh ;  the  value 
of  the  funds  is  reduced  (31);  as  with  in- 
dividuals in  a  failing  condition,  every  fhift  is 
made  ufe  of  tofupport  drooping  credit.  Mo- 
ney  is   raifed    at   intercft   upon    exorbitant 

(31)  The  3  per  cent,  annuities  were  formerly  at  105, 
Sec  Dr.  Price's  Addit.  Obfcrv.  on  Civ.  Lib,  p.  ii$i. 
ICO,  191. 

terms  J, 
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terms;  terms  wl^ich  in  priTate  mdividuals 
would  be  deemed  ufurious.  Taxes  are  raifed 
by  ruinous  expedients.  A  duty  is  laid  oq 
merchandize  at  its  firft  importation  ;  the  price 
is  enhanced^  the  home  confumption  lefTeaed, 
the  fale  for  foreign  merchandize  (32);  both  at 
liome  and  abroad^  is  loft ;  and^  what  is  ftill 
worfe,  the  duty  being  laid  on  the  raw  mate- 
rial, this,  with  the  high  price  of  provifions, 
and  other  neceflaries,  raifes  the  price  of  the 
wares  when  wrought  up ;  foreign  countries 
Vnderfel  us,  and  we  lofe  both  our  manufac^ 
turesy  and  the  benefit  we  derive  from  our  rx* 

(32)  According  to  Abbe  Re  ynal,  by  laying  a  duty  in 
1663,  of  four  and  a  half  per  cent,  on  all  fugars  brougbt^om 
Barbadoes,  and  by  afterwards  incrcafing  the  impoft  both  iQ 
that  and  our  other  fettlements,  the  Englifh  Aigar  iflandsloft 
their  foreign  trade,  and  the  confumptiQn  of  their  fugar  be- 
came confined  folely  to  the  Britiih  dominions.  ( JusTA** 
>iomd's  Tranfl.  0/  Abbe  Reynal's  Hift.  of  the  Settle- 
ments and  Trade  in  the  Eaft  and  Weft  Indies,  vol.  iii* 
b.  Xiv.  p.  468}.  If  this  be  true,  and  the  £ngli&  could 
have  bought  fugars  of  the  French  a>  cheap  as  thofe  of 
Barbadoes,  without  the  duty,  had  it  not  be^n  for  the  Bri- 
tiih legiflature,  is  not  the  tax,  in  reality,  a  tax  upon  the 
Epglifh  ?  and  may  not  the  fame  thing  be  faid  of  tbe 
merchandize  brought  from  the  Eaft  Indies,  particularly 
of  tea  ?  If  it  may,  is  the  Eaft  India  Company,  in  point 
of  revenue,  of  that  advantage  it  is  commonly  fuppofcd 
to  be? 

portu 
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fgrti,  A  duty  on  any  commodity  paid  by 
tEe  Importer^  is  incrcafed  by  the  whofefaiQ 
merchant,  by  thafc  who  retail  it,  by  the  va-» 
rious  artificert  in  the  different  branches  cf  the 
manufa<3:ure,  until  the  charge  becomes  enor-* 
mous  (33) }  '  the  duty  exceeds  feventeen  or 

*  eighteen  times  the  value  of  the  commo- 
^  dity  (34)  \  the  temptation  to  fmuggling  is 
immenfc ;  '  the  goods  being  intrinfically  of 
?  inconfiderable  value,  the  natural  and  moft 
^  reafonable  penalty ;  namely,  the  confifcation 

*  of  the  merchandize;  becomes  incapable  of 
^  putting  a  flop  to  it ;  recourfe  is  had  to  ex» 
^  travagant  punifhments,  fuch  as  thofe  in- 
<  Aided  for  capital  crimes  j  all  proportion  of 
^  punifhment  is  at  an  end  j  people  that  can- 
^  not  really  be  confidered  as  bad  men,   are 

*  punifhed  like  villains,  which,  of  all  things  in 
^  the  world,  is  the  moft  contrary  to  the  fpirit 
^  of  a  moderate  government  {j^sY     Laws 

(33)  S^  Bx^ACK.  Comm.  b.  i.  c,  viii.  p.  314. 

(34)  ^^'  L.  b.  xiii.  c.  viii.     Is  England  the  country 
|ieie  meant  ] 

(35)  Sp-  L.  b*  xiii.  c,  viii.     Black.  Comrn.  b.  i. 
^.  viii,  p.  31^. 

being 
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being  inefFedual,  force  is  applied  ;  the  order 
of  things  is  inverted,  and  a  navy  is  made  ufe 
of,  not  to  .protefl:,  but  to  prevent,  foreign 
trade ;  the  nation  is  at  war  with  its  own  fub-r 
jeds ;  foreign  commerce  feems  in  a  mannet 
profcribed.  Taxes  on  merchandise^  and  the 
feverity  and  violence  with ;  which  they  are 
exaded,  prevent  a  free  trade ;-  and  the  people 
no  longer  enjoy  the  liberty  of  the  fea,  and  the 
wealth  it  produces^  High  impofts  on  ntctfi 
faries  and  Itrnd^  fliew.the  property  we  already 
poffefs  (a  moft  important  branch  of  our  li- 
berties),   is   no  longer  fecure :    the  people 

*  plainly  percdve  they  are  dealt  with  in  an 

♦  unreafonable  manner,-  and  become  moft 
^  exqiiifitely    fenfible  of  their  flavifh   fituar 

•  tion  (36)/  The  revenue  laws  become  odi^ 
ous  ;  every  evafion  is  openly  pra£lifed ;  the 
taxes  are  unprodudive  ;  juries  cannot  be 
trailed  with  enforcing  th^m ;  fundamentally 
oppofite  to  the  fpirit  of  the  conftitution  (37) ; 
commifiioners  of  the  revenue  and  juftices  of 

^36)  Sp.  L.  b,  xiiL  c,  viii*      Black.^  Camm.  b.  I. 
%.  viK.  p.  316. 

(37)  Black.  Comm.  b,  ir«  c.  sucvii.  p,  344. 

the 
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die  peace  exercife  the  fiindioii  of  juries,    A{1 
confiitutionai  controul  by  the  country  being 
takea  away,  an  high  duty  is  laid  even  on  our 
fbod^  clothings  and  habitations^  which  are. 
die  real,  and  indeed  the  indifpenfable>  necei^ 
fcries  of  life  (38).     The  price  of  labour  is  in*- 
creafed  5  our  exports  and  imports  diniinifli- 
ed ;   the  merchant  is  irapoveriflied  ;   the  ma^ 
nufoBurer  and  labourer^  inftead  of  ccMitribut- 
iiig  to  the  riches  of  the  State,  tequjre  its  fup- 
port ;    they  ftarve,  beg^  emigrate,  are  trani- 
ported,    or  hanged  (39);    the  landed  merji 
^end  their  incomes  in  counfries,  where  they 
will  procure  them  greater  plenty.     Univerfal 
poverty  enfues.     With  the  merchandize  and 
mamjfa&ures,  the  navy  decays,   the  empirt 
of  the  fea  is  loft,  and  liberty,  long  declining, 

(38)  Food  and  raiment  (which  latter,  in  an  extenfiye 
icnfe,  may  poiTibly  intend  alfo  a  place  of  habitation  c  r 
covering  from  the  inclemency  of  the  weather),  is  the 
Jangnage  of  the  Scriptures.  One  of  our  greateft  poets 
comprifes  our  real  wants  in  the  following  lines  : 

*  What  riches  give  us,  let  us  then  inquire : 

*  Meat,  fire  and  clothes  ;  -what  more  ?    Meat,  clothes 

•  and  fire.  PoPE. 

(39)  See  NOTE.    £FFj/ 

Ungers 
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'lingers  out  a  miferabte  eadibeace,  and,  at  hft, 

througb  €xcef8  of  weafaacfs— expires  {^\.    - 

Thi8  fa  a  melancholy  pidure^  and  yet  per- 
haps a  true  one«     Strange  .policy.!  to  tluid: 
of  enriching  a  ftate  by  itnpoverifliing  it«  fub- 
jeds  !    Though  it  is  true  to  a  demonfbatioo^ 
that  repeated  augmentations  of  taxes^  muft  at 
laft  make  us  poor^  if  we  had  the  riches  and 
<:ommerce  of  the  univerfe  1(4 1  )•     Of  what  ufe 
to  UB  would  be  riches  and  commerce^  if  they 
were  not  our  own,  and  were  held  only  in 
truft   for  our  creditors.      Let  us  therefore 
purfue  a  different  condud :  let  us  endeavour 
to  enrich  the  State,  by  making  wealthy  fub- 
jeds.     The  time  perhaps  is  not  yet  pafled, 
but  it  is  in  rapid  motion*     If  the  debts  of  this 
country  increafe,  and  thofe  of  other  countries 
diminifti  (42) ;    when  we  have  loft  our  ma- 
nufaSlures^  and  all  demand  for  foreign  mcr^ 
cbandi^e^    both  at  home  and  abroad,   what 
muft  not  we  exped !   In  order  to  avoid  future 

(40)  See  NOTE  [GG]. 

(41)  Sp.  L.    b.  xiii.  c.  17, 

(42)  Sec  NOTE  [HHJ. 

f  errors. 
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errors,  let  us  lode  into  the  paft  ;  let  us  in- 
quire by  what  fteps  the  ruin  which  apparently 
^ireatens  us  has  been  coming  upon  us. 

Mr.  Burgh  will  tell  us,  that,  *  in  the  year  Progrefi  of 

the  nationftl 
^  160O9  to  the  laft  year  but  one  of  Q^Eliza-  debu 

*  beth,  the  whole  of  the  ordinary  public  re- 

*  yenue  amounted  to  no  more  than  600,000  A 

*  per  annum  (43) ;    in    1623^  the   8th    of 

*  Charles  I.  to  800,000/.  (44) ;  in  1660,  the 

*  1 2th  of  Charles  11.  to  1,200,000/.;  in  thp 

*  year  4686(45),  id  of  Ja.  11.  to  1,900,009/..; 

*  m  1 714,  the  iiJth  of  Anne,  to  3,200,000/.; 
^  in  1 75 1,  the  25th  of  George  IL  to  fome- 

*  thing  ihort  of  6,000,000/, ;  and  in  the  5  th 
^  of  his  prefent  majefty,  the  year  1765,  to 

*  full  10,300,000/.     Thus,  from  Q^Eliza-f 

*  beth,  to    Charles  the  Second's  time,  our 

*  public  burdens  were  douWed,  being  a  fpace 
'  of  about  fixty  years ;  and  from  thence  to  the 

*  laft  of  Qj^Anne,  about  fifty-four  years,  near 

*  treble;  from  17 14 again,  to  the  year  1751, 

*  that  again  nearly  doubled ;  and  what  is  ftill 

(43)  Lord  Clarendon'?  Continuation,  p.  163. 

(44)  Commons  Journals,  4th  September  1660. 

(45)  Ibid,  ? 

*  more 
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^  more    extraordinary^   this    laft    enormous 

•  burden  increafcd   from  6  to  upwards  of 

•  10,000,000/.  in  the  narrow  compafs  of 
^  fourteen  years>  from  1751  to  1765/  And 
all  this,  it  is  to  be  obferved,  was  prior*  to  the 
American  'vfrar  (46]!. 

Cortfi'dera-  This,  liow,  is  fio  idle  Jheculatiori.  but  i 

tic^»  there-    ,  .    , 

90-  feal  fadt,  and  a  fubftantial  evil.     This  is  truly 

a  grievance^  which  has  increafed^  is  increafm^^ 
and  ought  to  be  dimini/hed  {^j)  ;  a  fyftem,  if 
continued^  which  will,  foondr  or  later,  i& 
certainly  prove  the  ruin  of  a  nationf,  asf  a  lite 
condud  would  that  of  an  indivrdiiaL 

.   A  FREEDOM,  without  example,  may  cri- 
able  us  '  to  fupport  the  burden  of  the  mdft 

•  heavy  taxes,  even  fuch  as  a  defpotic  prinCc 

•  durft  not  Jay  upon  his  fubjedls  (48  )•      Biit, 

•  becaufe  a  moderate  government  may  pre*- 
•  ^  duce  admirable  efie<^s,  let  notmcfderationbc 

(46)  Burgh's  PoU  Diiqulfit.  vol.  ii.  p.  109. 

(47)  Alluding  to  a  motion  in  the  houfe  of  commow* 

•  That  the  influence  of  the  Crown  had  incrtafed,  W» 
^  incrcafing,  and  ou^ht  to  be  diininiihed/ 

(48)  Sp.L.  b.xix.  C.27.    Sec  NOTE  [II]. 

«laid 
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*  laid  afide  (49)  ;  beeaufe  great  taxes  may  be 

*  raifed,  let  them  not  be  raifed  to  excefs  :  let 

*  us  not,  ungrateful  to  the  hand  of  liberty, 

*  of  whom  we  receive  this  prefent,  addrefs 

*  ourfelves  to  flavery,  who  never  grants  the 

*  leaft  favour/ 

*  Liberty  produces  exceffive  taxes ;  but, 

*  let  us   remember,    the  effeft  of  exceffive 

*  taxes  is  to  produce  flavery  in  their  turn ; 

*  and  flavery  produces  a  diminution  of  tri- 

*  bute  (50)/ 

But,  it  may  be  aflced.  How  can  there  be  propofed 
any  redrefs  ?  Perhaps,  the  anfwer  is  not  fo 
difiicult  as  may  at  firft  be  imagined  :  let  the 
members  of  the  legiflature  have  a  common^  that 
is,  an  equal  intereji  with  the  community.  So 
long  as  they  have  this  equal  or  common  in- 
tereft ;  that  is,  fo  long  as  they  are  themfelves 
equally  bound  with  their  conftituents,  by  thofe 

(49)  It  would  be  a  matter  of  great  curiofity,  if  any 
one  who  keeps  a  yearly  account  of  the  feveral  articles  of 
his  expence,  could  feparate  the  duty  from  the  genuine 
coft  of  each  article,  and  fbew  the  price  he  annually  pays 
for  his  protedion. 

(co)   Sp.  L.  b.  xiii,  c.  12.  and  15. 

P  laws 
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laws   which  are  to  afie£t  the  per/on  of  the 
i'ubjed,  the  fubjedt  need  be  under  no  great 
apprehenfion  for  pcrfonal  liberty.     So  long  as 
the  members  of  the  legiflature  have  no  more 
than  a  common  intereft  with  the  community^ 
in  aflenting  to,  or  diffenting  from  thofc  laws, 
which  are  to  afFcdt  xht property  of  the  fubjeft, 
the  fubje<3:  need  be  under  no  concern  for  his 
property.     But  fhouW  the  members  of  the 
legiflative   affemblies,  efpecially  thofe  who, 
being  chofen  by  the  more  common  people  from 
their  own  body,  and  being,  therefore^  fup- 
pofed  to  have  a  common  intereft  with  the  cm'- 
miimty^  are  emphatically  called  the  commons  \ 
and  who,  being  a  temporary  ele&ive  body, 
freely  nominated  by  the  pyeople  (51),  have  the 
fole  right  of  originating  thofe  laws  which  arc 
to  afFe£t  the  property  of  the  fubjeft  j  I  fay, 
fhould  thefe  men,   inftead  of  looking  upon 
■     this  right  as  a  privilege  veiled  in  them  for 
^r         'the  public  good,  confider  it  only  as  a  means 
of  procuring  for  themfelves  fome  private  ad- 
vantage, would  not  inftantly  one  of  the  firft 
principles  of  the'  government   be   changed? 

(51)  Black.  Com.  b.  i.  c.  2.  p.  169- 

*  the 
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*  the  legiflative  poWer*  (whofe  principle  is 
virtue),   *  become  more  corrupted  than   the 

*  executive  (52)  ;*  that  which  was  intended 
for  our  prefervation,  be  turned  to  our  de- 
ftru£Uoii ;  and,  confequently,  that  happen 
which  the  firft  of  politicians  many  years  ago 
forefaw  was  at  laft  to  terminate  our  liber- 
ty (53)- 

.,  Whenever  this  (hall  happen,  *  the  cor- 

*  ruption  will  encreafe  among  the  corrupters, 

*  and  likewife  among  thofe  who  are  already 

*  corrupted.     The  people  will  diftribute  the 

*  public  money  among  themfelves,  and  hav- 

*  ing  added  the  adminiftration  of  affairs  to 

*  their  indolence,  they  will  be  for  adding  to 

*  their   poverty  the  amufements  of  luxury. 

*  But  with  their  indolence  and  luxury,  no- 

*  thing  but  the  public  treafure  will  be  able  to, 

*  fatisfy  their  demands. 

*  We  muft  not  be  furprifed  to  fee  their 

*  fufirages  given  for  money.     It  is  impoffible 

*  to  give  a  great  deal  to  the  people  without 

(52)  Sp.  L.  b.  xi.  c.  6. 

(53)  Ibid. 

P  2  *  fqueezing 
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*  fqueezing  much  more  out  of  them  :  but  to 
'  compafs  this,  the  State  muft  be  fubverted. 

*  The  greater  the  advantages  they  feem  to 

*  derive  from  their  liberty,  the  nearer  they 

*  will  draw  to  the  critical  moment  of  lofingitt 

*  Petty  tyrants  will  arife  who  will  have  all  the 

*  vices  of  a  fmgle  tyrant.     The  fmall  remains 

*  of  liberty  will  foon  become  infupportaUe ; 

*  a  fingle  tyrant  will  ftart  up,  and  the  people 

*  lofe  all,  even  the  advantages  of  their  cor- 

*  ruption  (54)/ 

Whether  this  kind  of  corruption  has  ex- 
ifted  ever  fmce  the  Revolution,  or  Reftora- 
tion,  that  the  national  debt  firft  began  to  ac- 
cumulate J  in  plain  terms,  whether  the  prin- 
ciple by  which  the  houfe  of  commons  have 
been  aduated  fmce  that  period,  has  been 
virtue  or  venality^  the  people  of  Eng- 
land [^^)  muft  judge  [^6).  This,  however, 
we  may  venture  to  fay,  that  it  would  be  a 
difgrace  to  a  government,  the  admiration  of 
mankind,  to  have  it  faid,  that  whilft  the  dvH 

(54)  Sp.  L.  b.  viii.  c.  2* 

(55)  Sec  NOTE  [KK]. 

(56)  See  NOTE  [LL]. 

rights 
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rights  of  individuals  are  proteded  nearly  in 
perfedion,  the  political  intereft  of  the  nation 
cannot  be  maintained  but  by  the  infamous 
fyftem  of  corruption.  Should  this  unfortu- 
nately be  the  fad,  we  are  told  by  one  who, 
Mr.  Dalrymple  (57)  informs  us,  faw 
through  the  whole  fpirit  of  the  law,  that  when 
once  a  republic  is  corrupted,  *  there  is  no  poC- 

*  fibility  of  remedying  any  of  the  rififig  evils, 

*  but  by  removing  the  corruption,  and  re- 

*  ftoring  its  loft  principles  ;   every  other  cor- 

*  redion  is  either  ufelefs,  or  a  new  evil  (58)/ 

C  H  A  P.    VL 

Of  Boroughs. 

T  N  examining  any  political  ftrudure,  we  are 
naturally  led  to  look  at  the  foundations  ; 
that  is,  thofe  fundamental  conftitutions,  which 
have  the  right  of  declaring,  by  laws,  the  will 
of  the  fociety,  and  of  carrying  that  will  into 
execution;  or,   in  other  words,  to  confider 

{57)  Eflay  towards  a  Gen.  Hift.  of  Fcod.  Prop.  p.  256. 
(58)  -Sp.  L.  b.  viiir  c.  12. 

P  3  the 
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the  nature  and  principles  of  the  legiflative  and 
executive  pov^crs. 

thc^^re^^e-"     ,    At  prefcrit,  I  (hall  confine  my  attention  to 
fenution,thc  t^^t  part  of  the  Enelifh  conftitution,  which, 

caufeofour  ^  ^ 

calamities,  being  faid  to  reprefcut  the  will  of  the  whole 
community,  is  generally  thought  to  be  fo  ex- 
cellent: and  excellent  it  undoubtedly  would 
be,  if' it  did  with  impartiality,  actually,  and 
without  prejudice,  or  any  views  of  private 
intereft  or  ambition,  *  endeavour  always  to 

*  purfue  the  real  intereft  of  the  community/ 
But  fo  fallible  is  human  wifdom,  whatever 
bleflings  we  may  enjoy,  it  appears,  upon  the 
moft  attentive  confideration,  that  to  the  very 
imperfedion  of  that  which  we  look  upon  as 
.the  perfection  of  the  Englifh  conftitution,  we 
are  really  indebted  for  all  that  faction,  cor- 
ruption, prodigality,  diforder,  and  misfortyne, 
which  have  fo  long  afflided  us. 

Deemed  fo  This  is  indeed  no  new  difcovery.     In  the 

of  the  com-     time   of  the   commonwealth,    the  reformers 

*  profeffed  to  have  much  at  heart  the  fettling 
'  of   a    new    model    of  reprefentation  (i).* 


(i)  Hume's  Hift.of  Eng.  vol.  vii.  p.  201. 
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Oliver  Cromwell  did  aaually  alter  the  mode  ^l^^llii 

of  rcprefentation ;  of  which  I  fhall  fpeak  more 

at  large,  when  I  come  to  treat  of  the  propofi- 

tion  for  adding  an  hundred  members  to  the 

counties  and  the  metropolis.    At  the  Revolu-  ^^^^  ^^h'cSi 

*  ^  glanced  at 

tion,  the  bill  of  rights,  which,  it  is  faid,  vras  W  ^^^  ^'^^^ 

^  of  rights. 

drawn  up  by  lord  chancellor  Somers,  and  the 
other  great  ruling  leaders  in  thofe  days,  ex- 
prefsly  ftates,  in  juft  fo  many  words,  *  that 

*  eledions  of  members  of  parliament  ought  to 

*  hefree!^     And  a  celebrated  judge  (2),  even  SjrWiiHanx 
in  our  own  days,  has  told  us,  that  *  if  any  ofchisopi- 

*  alteration  might  be  wifhed  or  fuggefted  in 

*  the  prefent  frame  of  parliaments,  it  fhould 

*  be  in  favour  of  a  more  complete  reprefent- 

*  ation  of  the  people.*  He  adds,  *  the  misfor- 

*  tune  is,  tiat  the  deferted  boroughs  (3)  coh- 

*  tinned  to  be  fummoned  to  parliament  as 

*  well  as  thofe  to  whom  their  trade  and  inha- 

(2)  Black.  Cora.  b.  i.  c,  2.  pi  172.  4X0  edit. 

(3)  The  cities  appear,  by  Domcfday  Book,  to  have 
been,  at  the  conqueft,  little  better  than  villages.  York 
itfelf,  though  it  always  was  the  fecond,  at  leaft  the  third 
city  in  England,  and  was  the  capital  of  a  great  province, 
which  never  was  thoroughly  united  with  the  reft,  con- 
tained then  but  1418  families.  Hume's  Hift.  of  Eng. 
vol  i.  p.  21O.  append. 

P  4.  •  bitanta 
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*  bitants  have  been  transferred  ;  a  few  ex- 

*  cepted,  which  have  petitioned  to  be  eafed 

*  of  the  expence   (formerly  ufual)   of  main- 

*  taining  their  members  (4).'     And  this,  al- 
though it  is  *  a  matter  moft  effential  to  the 

*  liberties  of  the  kingdom,  that  fuch  mem- 

*  bers  be  delegated  to  this  important  tnift, 

*  as  are  moft  eminent  for  their  probity,  their 

*  fortitude,  and  their  knowledge  (5).' 

Keafons  to  FoR  my  own  part,  after  the  moft  minute 

fupport  thefe  r  i         •  r 

opinions.  conlideration  of  the  three  great  powers  of 
the  conftitution,  the  legiflative,  the  judi- 
cial, and  the  executive  j  after  the  clofeft  at- 
tention to  the  fundamental  principles  of  the 
government,  particularly  of  that  part  of  it, 
the  houfe  of  commons,  with  a  view,  if  pof- 
fible,  to  find  out  the  caufc  of  the  complaints 
which  have  fo  long  fubfifted,  I  muft  confefs 
I  cannot  help  imputing  to  the  civil  diffentions 
in  the  lower  houfc  of  parliament  the  moft  of 
our  political  evils. 

If  this  be  truly  the  foundation  of  our  com- 
plaints, there  muft  befomething  fundamentally 

(4)  Black.  Com,  b.  i.  c.  2.  p.  174. 
(s)  Ibid.  p.  161. 

wrong 
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wrong  in  this  part  of  the  conftitution.  Has 
then  the  equilibrium  of  power,  which  origi- 
nally fubfifted  between  the  feveral  branches  of 
the  government,  been  afFeded  by  any  accre- 
tion of  numbers  or  wealth  to  tlje  houfe  of 
commons,  during,  or  fmce,  the  peaceable  times 
of  Henry  VIII.  and  Q^  Elizabeth  ?  Are  the 
laws  which  eflabliih  the  right  of  fufFrage,  and 
are  fundamental  to  this  part  of  the  confti- 
tution, fo  framed  as  to  convey  the  will  of  the 
community  in  the  choice  of  their  reprefenta- 
tives  ?  oi"  have  any  perfons  acquired  a  private 
right  of  electing  the  reprefentatives  independent 
of  the  will  of  the  public  ?  Have,  confequently, 
any  members,  inftead  of  being  eledive,  and, 
like  a  jury,  returning  as  foon  as  they  have  per- 
formed their  fundbions  into  the  mafs  bf  the 
people,  to  partake  in  common  with  them  of 
the  general  benefit  or  hardfhip  arifing  from 
their  own  decifions,  become  here;ditary ;  by 
which,  the  democratic  being  turned  into  an 
ariftocratic  aflembly,  the  nature  of  the  govern- 
ment is  changed  ?  Have  the  conftituents  fre- 
quent opportunities  given  them  of  correding 
any  error  they  may  have  made  in  their  choice ; 
or  has  any  ftatute  been  made  abridging  this 

fundamental 
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fundamental  right  of  the  people  ?  Has  that 
equality  of  intcreft  betwixt  the  reprefentativc 
and  his  conflituents,  which  is  alfo  funda« 
mental  to  that  part  of  the  government  com- 
pofed  of  the  people,  or  thofe  who  reprefent 
them,  been  preferved  ?  Or  have  the  repre- 
fentatives,  by  the  operation  of  time;  or  by  any 
ftatute  giving  a  longer  duration  to  their  ex- 
iftence  than  formerly,  acquired  a  feparate  and 
diftind  intereft  from  the  body  of  the  people, 
which  has  difpofed  them  to  confider  any  pri- 
vate views  of  their  own,  rather  than  to  repre- 
fent or  exprefs  the  will  of  the  people ;  and 
thus  the  principles  of  the  government  have  be- 
come fubverted  ?  Should  this  be  the  cafe,  can 
\ve  fay  the  fundamentals  of  the  conftitution 
are  maintained  ?  If  not,  what  have  been  the 
confequences?  Have  any  members  been  moved 
by  views  of  private  intereft  or  ambition? 
Have  any  conftantly  and  indifcriminately  op- 
pofed,  and  others  implicitly  acquiefced  in 
every  meafure  of  the  executive  part  of  go- 
vernment ?  Have  parties  hence  been  formed, 
united  by  no  tie  of  public  virtue,  but  con- 
nefted  merely  by  private   intereft  ?    Has  a 

fyftem 
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fyftem  of  fadiOB  and  corruption,  therefore, 
been  adopted?  Have  prodigality,  diforder, 
and  misfortune  therefore  increafed  ? 

All  this  is  furely  deferving  the  moft  fe- 
rious  confideration. 

With  refpedl:  to  the  important  privilege 
claimed  by  the  houfe  of  commons,  for  all 
grants  of  fubfidies,  or  parliamentary  aids,  to 
begin  in  their  houfe,  Sir  William  Black- 
stone  argues  thus :   *  The  general  reafua 

*  given  for  this  exclufive  privilege  of  the  houfe 

*  of  commons  is,  that  the  fupplies  are  raifed 

*  upon  the  body  of  the  people,  and  therefore 

*  it  is  proper,  that  they  alone  Ihould  have  the 
^  right   of  taxing  themfelves.     This  reafon 

*  would  be  unanfwerable,   if  the  commons 

*  taxed  none  but  themfelves  ;   but  it  is  noto- 

*  rious,  that  a  very  large  fhare  of  property  is 

*  in  the  pofleffion  of  the  houfe  of  lords  ;  that 

*  this  property  is  equally  taxable,  and  taxed, 

*  as   the   property  of  the   commons ;     and, 

*  therefore,  the  commons  not  being  the  fole 

*  perfons  taxed,  this  cannot  be  the  reafon  of 

*  their  having  the  fole  right  of  raifing  and 

'  modelling 
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*  modelling  the   fupply.      The  true  reafon 

*  arifing  from  the  fpirit  of  our  conftitution, 

*  fecms  to  be  this :  •  The   lords  being  ^  per'- 

*  manent  hereditary  body,  created  at  pleafure 
*.  by  the  king,,  are  fuppofed  more  liable  to  be 

*  influenced  by  the  Crown,  and  when  once 

*  influenced,  to  continue  fo,  than  the  >:om-' 

*  mons,   who  are  a  temporary  eleSive  bodj^ 

*  freely  nominated  by  the  people  (6).* 

LonlBoHng.       LoRD  BoLiNGBROKE,  in  his  Diflertation 

aioa!  ^  ^^*'    on:  Parties,  tells  us.  That  if  the  reprefentatives 

of  the  people  fhduld  betray  their  truft,  the 

conftitution  hath  provided  a  remedy  to  cure 

.  the  evil,  by  the. gentle  method  of  chufing 

new  reprefentatives.     But  will  any  man  pre- 


(6)  Black.  Com.  b.  i.  c.  a.  p.  169.  The  rcaronsfor 
and  againft  the  exclufive  privilege  of  granting  taxes, 
claimed  by  the  houfe  of  commons,  may  be  feen  in  vol.  i. 
of  the  Debates  in  the  Houfe  of  Commons^  anno  1641.  De 
LoLME,  Conft.  Eng.  p.  86.    Montesquieu  fays,  *  As 

*  an  hereditary  power  might  be  tempted  to  purfue  its  own 
'  particular  interefts,  and  forget  thofe  of  the  people,  it  is 

*  proper,  that  where  they  may  reap  a  fingular  advantage 

*  from  being  corrupted,  as  in  the  laws  relating  to  thcfup- 

*  plies,  they  fhould  have  no  other  (hare  in  the  legiflation, 

*  than  the  power  of  rejeiiing,  and  not  that  of  rcfolving.' 
Sp.  L.  b.  xi.  c.  6. 

tend 
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tend  to  fay,  if  the  feveral  members  of  the  houfe 
of  commons,  or  the  greateft  part  of  them,  be 
returned  through  a  permanent  hereditary  in- 
tereft,  that  the  conftitution,  in  the  poffible 
cafe  of  a  corrupt  legiflature,  *  hath  provided  a 
*  remedy  to  cure  the  evil  ?'     Can  a  body  fo  Hoofe  of 

,  ,  commons 

formed  be  called,  with  any  propnety,  an  elec-  tending  to 
tive,  democratic  aflembly?     Are  they  not  as  ^      '^^' 
much  an  ariftocratic  aiTembly  as  the  ancient 
barons ;  only,  v^rithout  affording,  individually, 
the  fecurity  derived  from  large  poffeffions. 

But,  it  will  be  afked.  Are  we  then  to  lofe  Objcaions 
the  abilities  of  thofe  able  ftatefmen,  by  whom  fons  for,  an 
the  boroughs  have  been  fo  often  reprefented  ? 
To  which  I  anfwer,.  i.  Are  thofe  abilities  a 
fuflScient  recompence  for  the  corruption,  pro- 
digality, and  diforders  at  home,  and  misfor- 
tunes abroad,  confequent  on  fadion  ?  2.  Are 
thofe  abilities  ufeful  in  a  legiflative  capaj[:ity; 
namely,  in  making  laws^  or  granting  fubJiJies^ 
or  to'  the  executive  power  ?  If  to  the  exe^ 
cutive  powerj  then,  3.  Will  their  abilities  be 
moft  ufeful  to  the  executive  power  in  parlia^ 
ment? 

Some 
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Some  pcrfons  may  think,  that  becaufe  the 
members  for  the  family  boroughs  are  nearly 
equal  for  each  party,  no  danger  can  arife 
from  them.  Happy  it  is  that  they  are  fo 
equal.  But  does  this  prove  that  one  fide  is 
not  fwayed  by  fa£kion,  and  the  other  by  cor- 
ruption; and  that  the  kingdom  is  not  torn  to 
pieces  between  them  ? 

Is  it  not  the  height  of  abfurdity,  to  punifh 
the  buyer  or  feller  of  only  one  vote,  perhaps 
only  one  in  ten  thoufand,  vnth  a  penalty  of 
500  /. ;  and  yet  to  fuffer  a  vrhole  borough 
to  be  bought  and  fold  with  impunity  ? 

While  this  traffic  is  fuffered  to  be  carried 
on,  inflead  of  the  members  being  the  repte- 
fentatives  of  the  people  of  England,  they  may 
be  the  reprefentatives,  not  only  of  a  Nabob  or 
Rajah  in  the  Eaft  Indies,  but  of  a  more  dan- 
gerous enemy  nearer  home. 

On  the  motion,  the  7th  of  May  1783,  I 
think,  a  celebrated  fpeaker,  himfelf  though  a 
member  for  a  fmall  borough,  contended,  not 

that 
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that  the  permanent  hereditary  boroughs  were 
the  caufe  of  our  evils,  but  thofe  which  are 
known  by  the  name  of  the  venal  boroughs. 
Ifuppofehe  meant,  becaufe  fome.  nabob  or 
improper  perfon  might  come  in  as  a  member 
by  bribery,  or  purchafing  the  votes  of  the  con* 
ftituents.  But  is  not  the  reafon  full  as  good 
againft  fuch  a  perfon^s  purchafing  a  whole 
familyA^drow^  ?  Is  not  the  chance  of  fuccefs 
much  greater,  when  he  has  to  make  a  bargain 
only  with  one  perfon,  than  when  he  has  to 
agree  with  20,  or  200  ? 

But  the  evil  does  not  Hop  here.  It  is 
feid,  that  the  privilege  of  franking  letters  is  of 
a  value  fo  great,  that  that  alone  is  worth  the 
price  of  a  feat  in  parliament  (7).  If  this  be 
true,  that  the  privilege  of  parliament  is  be- 
come fo  proftituted,  that  the  well-meant  en* 
deavours  of  our  anceftors  for  the  public  good, 
have  turned  out  to  be  in  fa£t  a  fale  of  a  part 
of  the  public  revenue,  which-  it  is  in  the  power 
of  private  individuals  again  to  barter  away, 
how  neceflary  it  is  to  put  a  flop  to  fuch  accu- 

(7)  See  NOTE  [MM]. 

S  mulated* 
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mulated  evils,  left  the  greater  the  abufes  be- 
come, it  fhould  in  time  prove  impoflible  to 
corred  them. 

In  order  to  take  away  the  influence  in 
boroughs,  I  undei-ftand  it  has  been  thought 
by  fome,  an  eligible  meafure,  to  enlarge 
their  precindls  :  but  I  find  it  is  objedled,  that 
this  v^rill  only  place  them,  like  New  Sborebam^ 
under  another  kind  of  influence.  Is  not  this, 
however,  owing  to  a  defedt  in  fettling  the  li- 
mits of  the  diftrifl  ?  A  fmall  number  of 
ELECTORS  is  doubtlefs  fubjed  to  be  influ- 
enced ;  a  very  great  number  is  alfo  fubjed:  to 
be  influenced.  But,  if  by  a  miftake  in  mark- 
ing out  the  extent  of  the  jurifdidion  at  New 
Sborebanij  fome  opulent  perfon  may  have 
acquired  a  confiderable  intexeft  in  the  borough, 
it  is  hoped,  at  leaft,  it  is  not  a  vendible  in- 
tereft. 

If,  upon  the  whole  then,  there  be,  in  re- 
ality, either  mifchief,  or  danger  of  mifchief, 
from  the  prefent  borough  reprefentation,  it  is 
hoped  there  is  yet  virtue  enough  remaining, 

to  apply  a  proper  remedy. 

But 
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But  it  will  be  faid,  cuftom  is  common  law, 
and  cuftom  has  given  a  right  to  the  borough- 
holders.  True,  but  the  common  law  alfo  fays, 
malus  ufus  abolendus  efl  (8). 

No  one,  1  fuppofe,  would  defire  to  take 
away  the  boroughs,  without  giving  to  the 
proprietor  an  ample  fatisfaftion  (9).  And 
where  private  property  ftands  in  the  way  of  the 
public  good,  we  very  well  know  the  remedy 
provided  by  the  legiflature.  The  fherifF  im- 
panels a  jury,  and  they  fettle  the  recompence. 
For,  ratio  legis  eji  anima  legis ;  et  ubi  cadent . 
ratio^  ibt  idem  jus.  Salus  popuU  fuprema 
lex  ejl. 

(8)  Lytt.  f.  212.    4  inftb  274. 

(9)  The  Ifle  of  Man,  as  a  public  benefit,  was  pur- 
chafed  with  the  public  money. 


CHAP. 
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CHAP.     VII. 

Of  dividing  Counties  into  Diflridls  ;  andihttt-^ 
in  of  requiring  a  Salification  in  the  Ekc" 
tors  :  or^  on  the  other  hand^  admitting  an 
univerfal  right  of  Suffrage* 

ir 

V 

Eqdalny  is     HP  H  E  natural  equality  of  makind  has,  I 

ttnfuitabic  •*       <  .    ,         i*  r  •       r 

.foraftateof  think,  01  late  been  a  favourite  topic  of 

where  the  difcourfe  ;  but  it  will  furely  be  found,  upon 
is^brgc?*^^  enquiry,  that  that  which  may  be  proper  In  a 
ftate  of  nature,  and  for  a  fmall  fociety,  may 
be  very  unfuitable  in  a  ftate  of  civilizadon 
where  the  community  is  large.  When  the 
term  equality  is  applied  to  an  univerfal  right 
of  fufFrage  in  the  people,  the  dodtrine  is  cer- 
tainly erroneous,  and  unfupported  by  any  ex- 
ample in  the  hiftory  of  this  country. 

Formerly  no       There  could  be  no  right  of  fuffragc  ataP 

frfgc.^    "  "    before  the  Houfe  of  Commons  exifted ;  bc- 

caufe   the  barons  were    not   ekSfed  by  the 

people^  but   clearly  feleRed  by  the  fovereign. 

When  citizens  and  burgelTes  became  admitted 

as  members  of  the  national  affembly,  they 

were 
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were  chofen  by  /ret  men,(i) ;  and  when 
knights  of  (hires  were  introduced,  they  were 
eleded  only  by  the  fmaller  barons  in  the 
counties,  the  tenants  in  capite^  or  free^ 
holders  (2)^ 


about  aft 


Yet   one  perfon-  mifled  perhaps  by  the  Abfnhl 

.  *^  ^         ^  tion  about  at 

term  equal  reprefentatton^    tells  us,  '  taxation   univcrfal 

*  and  reprefentation  are  infeparable  j*   ano-  frfgc.^ 

(i)  Sir  William  DuoDAtE,  taking  It  from  Lam- 
bard,  fays^  *  the  Germans  render  the  word  bdro  by  ire^ 

*  here^  id  ejly  z  freeman ;  whence  the  citizens  of  London^ 

*  were  at  that  time  called  barons  j  the  hurgejfei  of  the 
'  tinque  ports  have  ever  fincb  been  known  by  that  name^ 

*  and  the  courts  in  every  manor  are  termed  courts- baron.^ 
Origines  Juridiciales,  p.  16.  BtACK.  Comni.  b.  i.  c.  a- 
p.  173.  lb.  b.  ii.  c.  6.  p.  94.  HoDingihead,  vol.  iiii 
Pi  15.  Hume's  Hift.  of  England,  voL  ii.  App^  ii.  p.  iiS^ 
Whenever,  therefore,  a  corporate  body  came  to  hold  a  fief 
of  the  crown  in  capite^  every  individual  member  of  thd 
coiporation  became  manumitted  or  enfranchi&d,  that  is 
no  longer  a  villein,  but  z  freeman. 

*  {2)  An  eftate  of  freehold,    tiberum  tenententum,  or 

*  frank  tenement,  is  defined  by  Brttton,  c.  32.  to 
'  be  ^^  the  pofleffion  of  the  foil  by  a  freeman,"  as  con- 
tradiftinguiihed,  I  Aippofe,  from  a  villein  (Black. 
Comm.  b.  ii.  t.  7.  p.  104.)  who  w^s  reckoned  fo  bafe, 
and  ignobk,  as  to  be  unworthy  the  honourable  profeffion 
of  a  foldier,  m/Zrx,  qr  knight.  Murat.  Antiq.  vol.  i. 
p.  743.  vol.  ii.  p.  446.  RoBEkTSoN's  Hift.  (tf  Charles V. 
vol.  i,  p.  27$. 

0^2  ther 
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ther  (3)  preaches  a  ftill  more  dangerous  doc- 
trine, viz^  that,  in  effeft,  any  man,  if  he  haa 
not  a  vote,  has  no  occafion,  although  he  re- 
ceives the  protection  of  the  laws,  to  pay  any 
obedience  to  them.     His  words,  I  think,  are, 

*  that  every  Englifhman,  not  being  an  infant, 

*  an  infane  perfon,  nor  a  criminal,   hath  a 

*  right  to  vote  ;'  nay,  more,  (extraordinary  as 
it  may  feeih !)   *  a  right  to  refufc  paying 

*  every  tax,'  [and  by  the  fame  confequence, 
a  right  to  refufe  fubmitting  to  any  law]  *  ib 

Eleaorsne-'  •  long  as  he  is  denied  this  privilege/     All 

▼er  more  nu-  1    t    •  •    *  t.  •  r 

mcrous  than  ground  their  opinion  on  the  meamng  of  our 
a  pre  c  t.  ^nceftors  at  the  origin  of  the  houfe  of  com- 
mons ;  whereas  any  perfon  that  will  take  the 
trouble  to  make  enquiry  into  the  matter,  will 
find  it  could  never  be  the  defign  of  our  an- 
ceftors  to  give  an  univerfal  right  of  fufirage, 
when  the  ancient  barons,  and  the  tenants 
holding  of  the  crown  in  capite^  were  formerly 
the  only  reprefcntatives  of  the  nation  ;  that, 
in  truth,  it  is  a  certain  fad^  at  no  one  period 
of  time  whatever,  they  had  any  fuch  inten- 
tion.    So  far  from  this  being  the  cafe,  and 

(3)  Author  of  Legiflative  Rights. 

2  that 
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that  the  number  of  ele<3:ors  is  now  lefs  than  Number 

^  greatly  m- 

it  was  in  former  ages,  I  believe  it  may  with  creafed  by 

various 

fafety  bje  averred,  that  there  is  at  this  very  time,  me;ins, 
or  at  leaft  there  was  before  the  disfranchifement 
of  the  reveiiue  officers,  a  greater  number  of 
dedors  in  the  kingdom,  than  there  ever  was 
at  any  former  period  of  time  whatever.  Du- 
ring the  time  of  the  ftri£l  feodal  tenures,  eVery 
one  knows  that  few  (4)  was  the  number  that 
poffefled  the  qualification  of  an  eledor.  Mr. 
Dalrymple   informs  us,  *  it  appears  from 

*  Domefday  Book,   that,  in  the  time  of  the 

*  Conqueror,  the  whole  lands  of  England,  ex- 

*  clufive  of  thofe  of  the  church,  were  poffefled 

*  by    only    700    immediate   vafTals    of    the 

*  crown  (5).     Sir  Henry  Spelman  com- 

*  putes,  that  in  the  large  cOunty  of  Norfolk/ 
which  extends  above  fifty  miles  in  length, 
and  about  thirty  in  breadth,  *  there  was  not,  in 

*  the  Conqueror's  time,  above  fixty-fix  pro- 

*  prietors  of  land  (6).'     And  the  Author  of 

(4)  See  NOTE  [NNJ. 

(5)  Effty  on  Feud«  Prop.  262. 

(6)  HuME'js  Hift.  of  Eng.  vol.  ii.  p.  114.  Spel.  Gloff. 
in  verb.  Domefday.  Ibid.  Ofigines  Juridiciales,  p.  13. 
Lord  Lyttleton's  Hift.  of  Henry  H.  vol.  iii.  p.  305. 

0^3  Legijlative 
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Legijlative  RigbtSy  &c.  himfelf,  the  great 
champion  for  an  univerfal  right  of  fuflBrage, 
informs  us  (7),  *  that  in  the  25  Henry  VL 
^  the  whole  number  of  freehoiderg,   which 

*  eledled  .the  knights   of  the   fhirc  for  the 

*  county  of  Surry,  was  only  thirty/  And 
doubtlefs,  Jince  the  ftat.ute  of  8  Henry  VI. 
wWch  requires,  as  a  qualification  in  the 
eleftors,  the  poffeffion  of  free  land  or  tcnc^ 
ment  to  the  value  of  40/.  by  the  year  (8)} 
fince  the  extinction  of  the  feodal  tenures; 
fmce  the  deftru£tion  of  entails ;  the  confe- 
quent  difFufion  of  landed  property ;  and  the 
great  depretiation  in  the  value  of  money ;  the 
number  of  eleftors  muft  be  greatly  encreafcd. 

Montef.  ^y-jg  are  told,  *  that  as  diftant  as  heaven  is 

quiet:  5  opi- 
nion aSout      *  from  earth,  fo  is  the  true  fpirit  of  equality 


equality. 


(7)  Page  124. 

(8)  *  Bifliop  Fleetwood,  in  his  Chronicon  Pretkjum^ 
^  written  about  fixty  y^ars  fince,  has  fully  proved  401. 

*  in  the  reign  of  Henry  VI.  to  have  been  equal  to  12/. 
^  per  annum  in  the  reign  of  Q^  Anne ;  and,  as  the  value 
^  of  money  is  very  confiderably  lowered  fince  the  Biibop 

*  wrote,  I  think,*  fays  Sir  William  BLA€KSTONB,who 
wrote  in  the  year  1766,   ^  we  may  fairly  conclude,  from 

*  this  r.nd  other  circumftances,  that  what  was  equivalent 
'  to  12/.  in  his  days,  is  cqqivalent  to  ao/.  at  prefcnt,' 
KiACK.  Cpmqif   b,  i,    c,  %.   p.  17:^. 

♦  from 
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*  from  that  of  extreme  equality.     In  a  ftate  of 

*  nature,  indeed,  all  men  are  born  equal ;  but 

*  they  cannot  continue  long  in  this  equality. 

*  Society  makes  them  lofe  it,  and  they  recovet 

*  it  only  by  means  of  the  laws  (q).' 

Yet  a  new  doftrine  is  held  forth,    that  The  pnaice 

.  .,  ,  -         in  America, 

every  man,  however  mean  or  dependent,  has 

an  equal  right  of  voting  with  the  greateft  and 
moft  wealthy.  The  inhabitants,  however,  of 
the  new  ereded  ftates  of  America,  who  have 
built  their  forms  of  government  upon  the 
foundation  of  the  Englifh  conftitution,  have 
thought  otherwife.  There,  where  no  doubt 
this  matter  has  been  fully  confidered,  we  find, 
by  their  conftitutions,  and  forms  of  govern- 
ment, which  have  been  publiflied,  that  fome 
qualification  has  been  every  where  uniformly 
deemed  neceflary  ;  and,  confidering  the  ftate 
of  the  two  countries,  a  much  greater  qualifi- 
cation than  what  is  required  in  this  kingdom. 
The  qualification  of  an  elector, 

In  Majfacbufetts  Bay^  is  an  annual  income 
of  5/.  or  an  eftate  worth  60/. 

(9)  Sp.  L.  b,  viii.  c,  3. 

0.4  In 
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In  Conne&icut^  a  40^.  freehold^  or  40/I 
perfonal  eflate. 

In  iV^w  York^  to  be  the  owner  of  a  free- 
hold eftate  of  20/.  value,  or  the  occu- 
pier of  a  tenement  of  40  j-.  a-year,  and  to 
be  rated  and  pay  taxes  to  the  State ;  with 
a  provifo  in  favour  of  refident  freemen 
within  the  cities  of  Albany  and  New 
York. 

In  New  J^rfey^  to  have  an  eftate  in  the 
colony  worth  30 A  proclamation  money. 

In  Fennfylvania^  to  have  been  a  reliant 
two  years,  and  to  pay  public  taxes,;  or  to 
be  the  fon  of  one  who  does  pay. 

In  Delaware^  a  permanent  common  inte- 
reft,  with  an  attachment  to  the  commu- 
nity. 

In  Maryland^  to  be  refiant,  and  to  have  a 
freehold  of  fifty  acres,  or  to  have  other 
property  above  the  value  of  30/.  cur- 
rency. 


In 


Ca»p.Vn.    GOVERNMENT  OF  ENGLAND.     -         131 

In  Virginia^  to  be  refiant  and  a  freeholder, 
or  duly  qualified  according  to  law* 

In  North  Carolina^  fifty  acrea,  to  vote  for 
a  member  of  the  fenate ;  and  to  pay 
public  taxeS)  to  vote  for  a  member  of 
the  boufe  of  commons. 

In  South  Carolina^  fifty  acres  of  land,  or 
a  town  lot,  or  to  pay  taxCwS,  or  be  tax- 
able, for  fifty  acres  of  land. 

In  Georgia^  to  be  poffefled,  in  his  own  right, 
of  10/.  value,  and  liable  to  pay  taxes ;  or 
being  of  any  mechanic  trade,  and  having 
been  a  refiant  in  the  State  fix  months. 

To  which  we  will  add,  that  *  Antipater  At  Athens. 

*  made  a  law  at  Athens,  that  whofoever  was 
^  not  worth  2000  drachms,  fhouid  have  no 

*  power  to  vote  (10)'.      A  device  feemingly 
much  commended  by  Montesquieu. 

And  what   may  perhaps  be   more  ccm-  Thcfchcm# 
vincing  with  fome  readers,  the  qualification  ®^^'^°**^^"* 

(10)  Spb  L*  b,  ii.  c.  3. 

propofed 
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prcpofed  by  Cromwell,  was  an  eftate  of 
200/.  value  (ii)* 

Lcginatorc         I  KNOW  much  obloquy  has  been  thrown 

right  in  re- 
quiring a       upon   the  ftatute  of  Henry  VI.  requiring  a 

qualification  , 

for  counties,  qualification  in  county  eleftors.  But  let  us 
IxMOttghs.  not  haftily  condemn  a  tranfadion  which  has 
flood  the  teft  of  above  350  years  experience. 
Let  us  rather  fuppofe  that  wie  are  miftaken, 
than  that  the  legiflature  did  wrong.  For  my 
own  part,  I  am  perfe&ly  fatisfied,  that  the 
legiflature  judged  wifely  in  requiring  a  quali- 
fication for  counties  (12),  and  in  requiring 
none  for  boroughs.  And  I  flatter  myfelf  that 
thofe  who  will  give  themfelves  the  trouble  to 
confider  the  matter  with  attention,  will  join  in 
the  feme  opinion. 

Can  at  pre-        If  the  electors  be  too  numerous,    as  in 
/rVitaion    counties,  there  is  fcarcely  a  poflibility  of  hav- 


la  counties. 


(11)  Hume's  Hift.  of  Great  Britain,  vol.  vii.  c,  61. 
P-  239. 

(12)  Any  one  that  has  feen  the  capricious  humours  of 
the  populous,  in  chufing  a  mayor,  or  in  any  other  popular 
eledlion  in  a  corporate  town,  would  be  convinced  of  the 
utility  of  fome  fmall  qualification,  even  in  fuch  eleSions, 
provided  the  eledors  wer^  fufficiently  numerous. 

ing 
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ing  ^frte  ele^on  by  the  people  ;  fo  great  are 
the  expence  and  trouble  of  an  election  when 

contefled. 

But,  inftead  of  the  members  being  eU3td  Mcnibcn  in 

counties  ara 
by  a  plurality  of  their  conftituents  on  the  day  n»minMd^ 

of  eledion,  they  are  (in  order,  I  prefume,  to  '  . 

preferve  the  peace  of  the  county,  and  to  pre- 
vent, as  the  ftatute  of  Henry  VI.  exprefles  it, 
man-daughters,  riots,  batteries,  and  diviflons) 
nominated  at  a  previous  meeting  of  the  county, 
by  a  fevir  of  the  principal  gentry*  Every  one 
can  guefs  how  thefe  nominations  are  generally 
managed.  If  fome  nobleman,  or  other  great 
perfonage  in  the  county,  or  two,  threej  or 
more  powerful  perfons  happen  to  unite  toge- 
ther, no  man,  unlefs  upon  fome  urgent  occa- 
(ion  indeed,  dare  oppofe  them. 

If  any  man  could  have  ventured  on  fuch  a  y^^  l— . 
meafure,  one  would  have  thought  it  would  ^}^^^^  ^ 

*^  .  from  ftand- 

have  been  a  candidate  (13)  for  the  county  of  ing  a  poll  by 
York  on  a  late  eledion.     Beiides  the  laudable  tlon  of  the 
ambition  of  reprefenting  a  body  fo  refpe£table  Affodation. 
»s  the  county  of  York,  no  dpubt  the  difre- 

(13)  Mr,  L s, 

fpca 
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^dt  he  was  treated  with,  mud  have  occa* 
£oQed  in  him  fome  degree  of  refentment. 
And  being  in  independent  circumflances,  he, 
if  any  man,  had  a  right  to  indulge  his  incli- 
nation, and  ftand  a  conteft*  But  perhaps  the 
courfe  he  took  was  much  wifer.  A  certain 
body  of  men  having  at  that  time  taken  to 
themfelves  to  manage  a  conteft  in  favour  of 
other  perfone,  and  a  ftrbfcription  having  been 
entered  into,  as  I  have  been  informed,  for 
that  purpofe,  the  expence  to  any  private  in- 
dividual muft.have  been  enormous,  and  have 
rendered  an  oppofition  an  aft  of  impru- 
dence, which  even  fuccefs  would  not  have 
juftified. 

BEFORE  the  combination  before  alluded 
to  took  place,  the  diredion  of  the  county  was 
in  other  hands  ;  which,  if  I  remember  right, 
the  excluded  member  himfelf  declared  it  a 
public  meeting  at  York,  had  brought  him  in 
as  a  member  for  the  county  more  than  once. 

The  opinion  The  Autlior  of  a  Letter  to  Mr.  Deb  RETT, 
ihorofaLet-  Being  an  anfwer  to  the  lucubrations  during  a 
Scbrc^oa  Jbort  recefs  {i/^),  is  very  exprefs  on  this  fub- 

(h)  Page  ^3- 

jea. 
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k&.     *  I  beg  leave/  fays  Ke,  *  to  refer  the  *^  influence 

°  '  '  prevailing 

^  Author    [of  Lucubrations  durmg  a  fhort  at  county 
Rccefs]  *  to  the  red  book,  and,  as  he  may  not 

*  be  much  acquainted  with  county  members, 

*  and  their  connexions,  let  hira  defire  Mr. 
'  Byng,  or  Mr.  Robinson^,  to  inform  him 

*  how  many  county  members  are  now  in  this 

*  parliament,  or  were  in  the  laft,  who  are  not 

*  the  entire  nomination  of  peers,  he  will  find 

*  one  half  of  them,  at  leaft,  are  the  near  rela- 

*  tions  or  connexions  of  peers,  without  pro- 

*  perty  or  pretence,  except  fuch  relationship 

*  or  connexion,  to  be  chofen  by  a  county ; 

*  almoft  another  fourth  are  eleded  by  the  in- 

*  tereft  of  fome  two  or  three  peers  ;  and  I  be- 

*  lieve  it  will  be  allowed  me,  that  if  the  peerd 

*  in  every  county  were  to  unite,  they  would 

*  noimnatte   every   county   member    in   the 

*  kingdom,  except  one.'  ' 


'  On  perufmg  a  court  Calendar,  we  may  The  opinion 

•  fee,'  iays  another  writer,  *  that  almoft  all  the  quoted* by 
^  noblemen's  fons  in  England,  who  are  of  a      ^*  '*'*** 

•  proper^ge,  are  members  of  the  lower  houfe, 
^  and  that  many  QOf^moners  have  obtained  theur 
.  *  feats 
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*  feats  there,  by  the  intereft  and  countenance 

*  of  fome  powerful  nobleman'  [whether  hoble-' 
man  or  commoner,  it  matters  not ;  if  the 
member  be  returned  by  any  permanent  pri- 
vate intereft,  and  not  by  the  public  voice,  the 
power  is  furely  ariftocratic,,  not  democratic]. 

*  In  a  word,   we  feem  to  be  in  a-  fair  way  of 
^  *  becoming,  in  a  fbort  time,  a  nation  of  great 

*  lords,  and  of  needy  vaffals ;  the  confequeace 

*  of  which  muft  infallibly  be,  that  the  people, 

*  haraffed  by  the  oppreffions   of  the  great, 

*  confcious  that  thdr  liberties  are  already  ra- 

*  viflied  from  them,    and  chufmg  rather  to 

*  fubmit  to  one  mild  mafter,  than  to  two  or 

*  three  hundred  petty  tyrants,   will  petition 

*  the  fovereign,   as  the    laft  favoui*  he  can 

*  grant   them^    that  he   will   be   gracioufly 

*  pleafed  to  eftablifli  an  abfdute  monarchy. 

*  This  was  very  lately  the  cafe  in  Denmark\ 

*  and   if  nothing  extraordinary  happens,  it 

*  will,  in  all  probability,  be  very  foon  the 

*  cafe  in  Great  Britain  (15).' 

Counties  That  there  is  ail  over-ruling  influence  at 

^ndoffa.      county  elections,  I  think,  cannot  be  denied* 

snily  bo- 
roughs. (,^j  Polit.  Rcgift.   quoted  from  Lond.  Mag.  1 7671 
p*  406*    BtJRoH's  Pol.  Dkq*  voL  ii.  p.  50. 

Neither 
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Neither  eledions  for  counties  nor  boroughs. 
9xtjree.  Counties  are  in  fliort  only  a  larger 
kind  of  family-boroughs. 

The  ftatute  of  Henry  VL  indeed  was  well  Stituteof 
Calculated  to  prevent  this  kind  of  influence,  if  well  caico- 
the  fpirit  of  the  law  had  been  abided  by,  and  vent  tWs'iii- 
the  qualification  had  been  increafed  accord-     "^"*^* 
ing  to  the  alteration  of  the  times.      If  that 
had  been  done,  no  man,  or  fet  of  men,  could 
have  had  any  permanent  influence,   or  any 
more  aflTurance  of  fuccefs  in  county  eledions^ 
than  is  now  enjoyed  in  chufing  a  regifter  for 
the  oflSce,  eftabliflied  in  fome  counties  for  re* 
giftered  deeds  afle£ting  freehold  eftates. 

We  may  pleafe  ourfelves  with  fanciful  fpe- 
culations,  that  tbofe  laws  which  are  to  bind  All, 
ought  to  be  ajfented  to  by  all  ;  and  fhould  any 
one  be  wicked  enough  to  wilh  for  any  civil 
commotion,  fuch  kind  of  tenets  may  be  well 
calculated  to  catch  the  multitude  ;  but  furely, 
in  general,  men  of  property  and  education, 
who  wiih  to  be  governed  only  by  that  which 
real  fa6ts  and  experience  prove  to  be  the  true 

intereft 
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intereft  of  the  country,  will  eafily  difcover  the 
fellacioufnefs  of  fuch  dodrine,  will  remember 
Oliver  Cromweirs  levellers^  and  refolutely 
reject  all  fuch  theoretical  whimfies.  The 
ftatute  of  the  7th  Henry  IV.  c.  15.  after  re- 
citing •  that  eledion  of  the  knights  of  counties 

*  for  the  parliament  had  been  fometimea  made 
^  ofqffeflion  ofjheriffs^  having  ordained,  *  that 

*  all  they  that  were  prefent  at  the  time  of 

*  eledtion,  as  well  fuitors  (16)  duly  fummoned 
^  for  the  fame  caufe^  at  other  ^  fhould  attend 

*  to  the  eledion  of  knights  for  the  parlia«* 

*  ment  \  it  occafioned  fuch  a  concourfe  of 
people,  as  to  render  necefiary  the  ftatute  of 
the  8  Henry  VI.  c.  7.  The  firft  ftatute  fcems 
to  have  been  intended  to  take  away  the  par- 
tiality of  fheriffs,  by  admitting  all  freeholders, 
vdiether  tenants  in  capite  or  not,  to  an  equal 
right  of  fufFrage  (17).  But,  as  is  too  often 
the  cafe,  the  new  remedy  let  in  a  new  raif- 

(16)  Suitors  arc  faid  to  fignify  thofe  perfbns  who,  by 
the  law  of  feods,  were  « to  follow,  or  Aofuit  to  the  lord  in 
'  his  courts  in  time  of  peace  |  and  in  his  armies  or  war- 

*  like  retinue,  when  ncceflity  called  him  to  the  fidd.* 
BxACK.  Comm.  b.  ii.  g.  4.  p.  54.   fecond  edit, 

(17)  Sec  NOTE  [OOJ. 

chief, 
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chief,  which  again  called  for  frefh  application; 
and  the  latter  ftatute  was  accordingly  pafled, 
reciting,  *  that  whereas  the  elections  of  knights 

*  of  fhires  to  come  to  the  parliaments  of  our 

*  lord  the  king  in  many  counties  of  the  realm 

*  of  England,  have  now  of  late  been  made  by 
^  ^^  S^^^^  outrageous^  and  excejjive  number 

*  of  people  dwelling  within  the  fame  counties, 
'  *  of  which  moft  part  was  of  people  oifmall 

'  fuhjlance  and  of  no  value ^  whereof  every  of 

*  them  pretended  a  voice  equivalent,  as  to 
^  fuch  eledions  to  be  made,  with  the  mofl: 

*  worthy  knights  and  efquiree  dwelling  with- 

*  in  the  fame  counties,  whereby  manjlaugbfetsy 

*  riots ^  batteries^  anddivifions  among  the  gentle^ 

*  men^  and  other  people  of  the  fame  counties, 

*  fhall  very  likely  rife  and  be,  unlefs  convc-- 
^  niefnt  and  due  remedy  be  provided  in  that 
^  behalf.'  To  prevent  r/o/x  in  county  eledions, 
by  tmtrageous  and  excejjive  number  of  people, 
the  nufnber  of  eletJlors  was  to  be  reftrained; 
not  only  by  requiring  them  to  have  a  certain 
qualification^  but  to  be  *  people  dwelUng  and 
<  rejiding  in  the  fame  counties/  And  if  fuch 
precaution  was  then  neceffary,  how  much 

R  more 
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more  cogent  now  muft  the  reafon  be,  when 

the  number  of  eledtors  is  fo  grektly  increafed. 

Elcaions  iQ    A  like  qualification,  and  no  doubt  for  the  like 

ham.Chcftcr,  reafons,  is  required  in  the  feveral  ads  for  ad- 

of  LJlfdon^    niitting  the  counties  in  Wales  (i8),   and  the 

'^riikt^^    counties  palatine  of  Chefter  (19)  and  Dur- 

principlc.       ham  (so),   to  be  reprefented  in  parliamenL 

And,  I  fuppofe,  it  was  a  like  kind  of  policy, 

that  required  the  eledors  of  the  members  in 

parliament  for  the  city  of  London,  to  be  not 

only  freemen,  but  liverymen  (21). 

Qualification       Xo  me  it  appears  manifeft,  that  if  we  really 

in  coanties 

ought  to  be  ;  wifli  to  have  free  eleftions  in  counties,  inftead 
of  increafing  the  number  of  voters,  we  ought 
to  reduce  the  number,  by  increafing  the  qua- 
lification. D£  LoLME  makes  an  obfervation, 
which,  in  this  refpedl,  is  certainly  true,  that 

*  the  authority  of  all,  with  which  men  are 

*  amufed,  is  in  reality  no  more  than  the  au- 

*  thority  of  a  few  powerful  individuals  who 

*  divide  the  public  among  themfelves  (22).* 

(18)  27  Henry  VIIL  c.  26. 

(19)  34  Henry  VIII.  c.  13. 

(20)  25  Charles  IL  c.  9,  (21)  il  Geo.  c,  18. 

(22)  Conftitution  of  England,  p.  53. 

And 
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And  I  entirely  agree  with  one  of  the  perfons 
that  has  correfponded  with  the  committee  at 
Bclfaft  ih  Ireland,  that  ^  in  all  cafes,  where 
^  the  claims  of  individuals  are  incompatible 
^  with  the  public  good,  the  privilege  of  a 

*  part  of  the  community  mull  be  poftponcd 

*  to  the  welfare  of  the  whole.      For  the  law 

*  of  felf-prefervation  is  to  focieties,  as  it  is  to 
*,  individuals,  an  indefeafible  law  (23) ;   and- 
*.  that   by  that  law,  focieties  are  juftifiable,  : 

*  which  eje^,  from  the  fiill  enjoyment  of  the  . 

*  rights  of  citizens,  pepfons  to  whom  thofe  f 
*.  rights  could  not  be  continued  without  dan-^. 

*,  ger  to  the  Public.  That  the  ele£don  fran-* 
*.  chife  may  be  confidered  as  both  a  privilege 
^  and  a  truft ;  and  that  men  who  have  been 

*  fotind  ihcapable  of  executing  that  truft,  in  a 

*  manner  advantageous  to  the  community^ 

*  are  unfit  to  remain  invefted  with  it.     That 

*  fuch  truft  may  be  as  properly  taken  from 

*  tfaofe  nien,  as,  by  the  conceffion  of  the  ad- 

*  vocates  for  its  wideft  extenfion,  it  may  be 
'  withheld  from  women,  minors,  and  perfons 

*  of  fome  other  defcriptions.' 

(13)   Squire  on  the  Anglo-Sax.  Gov.  jp.  377.    \ 

R  2  Where 
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Where  the  freeholders  are  extremely  na^ 

merous,  what  mifchief  can  poifibly  arife  firom 

Advantages     iacreafing  the   qualification  ?     But  the   ad«- 

•ticn    g  It-  yj^jjtag^s  attending  it  are  many.      It  would 

fhorten  the  time  ufually  fpent  in  the  elation, 
and  prevent  drunkennefs^  riot8|  tumults^  and 
tavern  and  other  expences*  Bribery  too 
would  be  leis  pradifed  among  a  fet  of  inde- 
pendenty  than  a  fet  of  needy  eIeQ:6rs«  And, 
as  l^e^  liberty ^  and  property  are  the  objeA  of 
the  kiwsy  it  feems  to  be  mod  agreeable  to  rea- 
fon,  that,  befides  his  Hfe  and  liberty,  an  elec- 
)  tor  ihould  have  fome  property  to  defend. 
Without  property,  meA  are,  if  we  may  £b  fiiy, 
but  half-citizens  (24).  Without  fintune,  or 
education,  th^y  cannot  pofiibly  have  dther  a 
competent  knowledge  of  the  principles  which 
are  the  natural  foundations  on  which  govern- 
ment fhould  be  built ;  or,  if  they  fhoiild, 
cannot  have  fufBdent  zeal  or  leifure  to  attend 
to  their  fupport.  And,  *  fmce  it  is  impoflSble 
V  in  a  great  multitude  to  give  injunflions  to 
*  every  particular  man,  relative  to  each  parti- 

(24)  Montesquieu's  Rife  and  Fall  of  the  Roman 
Empire,  c*  vm.  p.  x  i  r. 

*  cular 
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^  cular  a^on^   general  rules   are  eftablifh-? 
'  cd(25)  }*  and,  as  every  rule  refpeding  life 
or  peifonal  liberty    muft  therefore  be  ge-^* 
neral,     there    feems    to   be    no    reafonabl* 
ground  to  fear,  that  in  thefe  refpe^  there 
could  be  any  difference,  whether  fome  quali- 
fication were  required  in  the  elediors,  or  none 
at  all.     There  feems  to  be  no  great^  caufe  for 
the  poor  to  complain  that  they  are  bound  by 
the  fame  laws  that  are  made  for  the  rich* 
But  it  feems  to  be  ftrange,  to  intruft  the  pro- 
te&ioa  of  property  to  a  choice  by  men  of  no 
property,  men,  who,  fo  far  ftom  wilhing  to 
proted  the  property  of  others,  would  poffiUy 
rejoice  to  overthrow  or  diminifh  all  property 
whatever.     But  what  the  qualification  which  Wh^t  the 

qualification 

might  be  required  ought  to  be  in  the  county  (hould  be. 
of  York,  whether  to  the  amount  required  for 
voting  for  an  oflScer  to  regifter  deeds,  &c.  af- 
feding   freehold  eftates  (26),     or  to  the  a- 
mount  required  for  ferving  upon  juries  (27)  j 

(jt5 J    Black.  Com.  Introd.  f.  ii.  p.  53. 

(26)  By  the  ftatute  6  Anne,  c.  35.  for  eftablifliiiig  a 
legifter  office  in  the  £aft  Riding  of  Yorkfl)ire»  the  qualifi- 
jcatioa  of  an  ele^r,  is  a  freehold  eftate  in  the  £aj&  Kidingi^ 
or  the  county  of  Hull*  of  100/.  ffit  unnum* 

(Zj)  Sec  NQTEtPPj. 

R  3  and 
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'and  whether  the  qualification  ought  to  be 
greater  for  the  county  of  York,  where  the 
freeholders  are  fo  numerous,  than  for  the 
county  of  Rutland,  where  the  freeholders 
muft  be  few,  I  will  not  pretend  to  determine. 

A  qualifica-        BuT,  as  has  been  already  obferved,  what 

tion,  in  gc-         \ 

ncral,  im-      might  be  proper  for  a  numerous  body  of  elec- 

proper  for 

boroughs.  tors,  might  be  pernicious  for  a  fmall  one;  and, 
therefore,  we  perceive,  that,  in  ele<ftions  for 
boroughs,  no  landed  or  pecuniary  tjualifica* 
tion  is  required  in  the  voters.  If  an^  qualiii* 
cation  were  required  in  boroughs,  unlefe  their 
diftrifts  were  greatly  enlarged^  it  would  moil 
likely,  in  a  little  time,  reduce  them  all  to  the 
condition  of  boroughs  reprefented  by  bur- 
gage tenure,  or  what  has  juft  the  fame  eifedl 
in  many  places,  to  the  condition  of  bo- 
roughs where  the  right  of  election  is  in  per- 
fons  paying  fcot  and  lot,  or  pot-boilers. 

Prcfentmodc       The  melancholy  truth  is,  that,  in  counties, 

of  reprcfent- 

adon.  both     the  electors  are  too  numerous;  in  boroughs, 

in  counties 

and   bo-  tOO  feW. 

roughs,  cr- 

In  neither  counties  nor  boroughs  the  elec- 
tion is  /ne.     Counties,  having  too  great  a 

number 


Ca»p.VII.    GOVERNMENT  OF  ENGLAND.  447 

'number  of  cledlors,  are  generally  influenced 
hj  a  few  great  people  j  moft  commonly, 
perhaps,  by  the  nobility. 

In  boroughs,  where  the  number  of  eleflors 

is  fmall,  the  matter  is  ftill  worfe. '   Particular 

families  not  only  enjoy  an  exclufive  power 

over  certain  boroughs  themfelves,  but  fuch  a 

power  as  they  can  difpofe  of  by  fale.     Or,  if 

the  fmall  boroughs  happen  not .  to  be  fo  far 

under  the  power  of  any  particular  individual, 

but  the  p6wer  of  cledlion  remains  in  a  few 

freemen,  the  c^fe  is  very  little  better  ;   a  fale 

is  the  natural  confequence.     By  wholefale  or 

retail,  if  the  borough  be  not  reprefented  by 

the  proprietor  himfelf,  it  is  fure  to  be  fold. 

Even  the  boroughs  generally  deemed  thq  objeaion 
moft  unexceptionable,  are  not  exempt  from  boro^hsT^ 
a  coniiderable  fhare  in  this  traffic.  In  the 
very  boroughs,  where  that  darling  privilege, 
a  kind  of  univerfal  right  of  fuffrage  prevails  ; 
and  where,  therefore,  the  number  of  eledors 
may  poffibly  be  confiderable,  it  is  well  known, 
that  a  fingle  guinea  a-piece  given  to  the  elec- 
tors, would  be  preferred  to  all  the  intelledual 
R  4  endow- 


04^,  ON  THE  CONSTITUTIONAL      Book  m. 

endowments  the  candidates  could  poflefs.  In- 
deed,  it  may  be  looked  upon  as  a  general  rule^ 
almoft  without  exception,  that,  in  all  bo- 
roughs, money  is  the  merit  of  the  candidate. 

But  thefe  are  not  the  only  imperfe^ons 
attending  the  prefent  mode  of  reprefentation. 
For  fhould  the  number  of  eledors  be  wholly 
unexceptionable,  yet  if  they  be  confined  to  a 
narrow  diftrift,  and  the  very  lowed  of  the 
people  be  permitted  to  vote ;  at  fome  time  or 
other  the  place  is  fure  to  f^U  under  the  influ- 
ence of  fome  wealthy  individual ;  and  cfpe- 
cially  under  the  prefent  mode  of  eleding  two 
members  for  a  place.     To  illuftrate  this  by  am 
example.     I  could  point  out  a  borough  where 
a  certain  perfon   has  about  an  hundred  and 
twenty  of  the  burgefles  for  his  tenants,  and 
the  whole  number  of  freemen  is  about  one 
thoufand ;  and  yet  he  and  his  predeceflbrs 
have,   for  ages,  generally  brought  in  one  of 
the  members.    It  will  not,  perhaps,  be  eafily 
conceived  how  fo  fmall  a  number  fhould  pro- 
duce  fo  'great  a  certainty ;  but   a  little   re» 
fledion  will    make    the    matter   plain.     If 
4  there 
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diere  happen*  to  be  a  conteft^  it  is  generally 
thought  to  lie  between  the  other  two  candi« 
dates.      Of  courfe,  each  of  the  others,  for 
fear  of  ftrengthening  his  rival,  gets  his  friends 
to  throw  their  fecond  votes  on  this  gentle- 
man.    And  thus,  from  an  imaginary  fecurity, 
and  by  the  hdp  of  a  fmail  dole,  annually  dif- 
tributed  to  the  poor  burgefles  by  one  of  the 
family,  he  becomes  really  fecure ;  and  not 
only  fecure  himfelfp  but  capable  of  cafting  the 
fcale  in  favour  of  either  of  the  other  candi- 
dates alfo.     For  as  the  dependents  on  this  in* 
tereft  are  at  the  poll  referved  to  the  laft,  they 
can  either  give  fmgle  votes  for  their  land- 
lord, in  cafe  they  apprehend  his  eledion  to 
be  in  danger;   or  if  not,  can  give  a  fecond 
vote  to  any  of  the  other  candidates  he  is  in- 
clined to  favour. 

But,  were  the  diftriS  more  extenfive,  or 
<mly  one  member  chofen  inftead  of  two,  this 
intereft  would,  in  a  great  meafure,  vaniih. 
In  a  large  diftrifl:,  and  efpecially  if  fome  qua- 
lification were  required,  the  property  of  any 

individual 
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individual  would  be  of  little  avail.  But  ifj 
added  to  this  extenfion,  one  member  only 
were  to  be  chofen  (28),  the  influence  would 
be  in  a  manner  none  at  all.  Nay,  if  the 
borough  I  have  alluded  to,  was  to  remain 
circumftanced  as  at  prefent,  and  only  one 
member  were  to  be  eleded  inftead  of  two,  I 
much  queftion,  whether  the  intereft  I  have 
.mentioned  would  have  greater  certainty  of 
fuccefs  than  that  of  any  other  perfon.  For, 
though  the  gentleman  fhould  be  able  to  com- 
mand a  hundred  and  twenty  votes,  a  number 
more  than  equal  to  that,  I  think,  would,  for 
that  very  reafon,  be  againft  him. 

A  new  Q>e.         Is  HOULD,  therefore,  apprehend,  if  counties 

cialation  as        ,  i      i  i       « 

to  Miarket-     be  too  numerous  ;  the  boroughs  be  too  con- 
**^*^  fined,  both  in  refpedt  of  numbers,  and  extent 

of  diftrid  j  and  there  be  a  fault  in  requiring 
more  than  one  member  for  a  place  ;  that  that 
mode  of  cledion  would  be  the  moflperfed, 
which  fhould  avoid  all  thefe  inconveniences* 

(28)  *  The  Dutch  republic  confifts  of  fevcn  provinces, 

*  of  different  extent  of  territory^    which  have  each   <mt 

*  voice./     Sp.  L.  b.  ix.  c.  3. 

And 


■ 
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And  this,  I  think,  might  be  obtained  by  re- 
quiring, not  the  counties  or  boroughs,  but 
every  market-town,  and  a  certain  diftrid  (29) 
of  the  adjacent  country,  containing  a  fufficient 
number  of  the  adjoining  parifhes,  to  fend  om 
member. 

According  to  an  accoujit  I  have  feen, 
which,  by  the  way,  I  fancy  is  not  very  cor- 
rea,  the  number  of  members,  in  that  cafe, 
would  iland  as  follows.  But  by  joining  two, 
three,  or  more  diftrifls  together,  the  number 
might  be  eafily  leffened. 


(29)  In  the  cxcife,  I  believe,  counties  are  divided  into 
dijlri£fs.  For  the  greater  eafe  in  making  the  colledion, 
the  co)le<5ior  keeps  an  office  in  every  market-town,  which 
town,  with  a  certain  part  of  the  adjacent  country,  is 
called  by  the  name  of  a  particular  diftrid. 


Bedfordfhire 


tst 
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Market- 

1 

hlatfcet- 

towns. 

tOWOf. 

Bedfordfliirc     - 

lO 

Lincolnfhire     - 

22 

Bcrkfhire 

12 

Middlefex        - 

5 

Buckinghamfhire 

II 

Monmouthfhire 

7 

Cambridgefhire 

7 

Norfolk 

«3 

Chefhire 

12 

Northamptonflure  11 

Cornwall 

19 

Northumberland 

9 

Cumberland 

8 

Nottinghamflure 

9 

Derbyfhire 

8 

Oxfordfhire 

'    9 

Devonfhire 

5* 

Rutlandfhire 

2 

Dorfetfhire     ^ 

J9 

Shropfhire 

»5 

Durham 

4 

Somerfetflure    - 

30 

Eflex         -      - 

19 

StafibrdOure     - 

«3 

Gloucefterihire 

>9 

Suffolk    •     - 

30 

Hampfhire 

26 

Surry 

9 

Hcrefordftiire     - 

8 

Suffex 

16 

Hcrtfordfhire 

»5 

Warwickfhire 

«7 

Huntingdonfliire 

5 

Weftnaoreland     - 

3 

Kent 

22 

Wiltfhire 

18 

Lancafhire 

17 

Worcefter 

II 

Leicefterfhire    - 

10 

Yorkfhire 

40 

4 

^83 

299 

• 

283 

S%z 
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SoMB  alteration,  however,  ieems  to  be 
aeceflaiy.  The  people  of  many  ages  -have 
been  of  that  opinion*  And  if  all  the  mem-' 
bcrs,  in  general,  for  counties,  and  for  the 
finaller  boroughs,  and  one  cS  the  members  for 
the  largcft  fort  of  boroughs,  be  returned^  not 
by  the  temporary  voice  of  the  public,  but 
through  a  permanent  private  intereft,  is  it  not 
an  abfurdity,  to  call  the  members  of  the  lower 
houfe  of  parliament,  the  reprefentatives  of  the 
people? 

In  making  the  diftribution  of  the  repre- 
fentatives among  the  counties,  which  has  been 
mendoned,  the  legiflature  ihould  not,  how«- 
ever^  be  fo  much  guided  by  the  number  of 
market-towns,  as  by  the  prefent  number  of 
the  reprefentatives  in  each  couaty.  If  evcrjr 
county  did  not  fend  the  £ime  number  of 
knights,  citizens,  and  bur^geifes,  as  it  now 
docs,  the  alteration  might  fpread  an  alarm  of 
lun  equal  land  ta^,  and  be  reprobated  as  a 
dangerous  innovation. 

Should 
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As  to  paro- 
chial rcprc- 
fcntatives 
chafing  the 
knights  of 
the  (hires. 


As  to  re* 

prefen  cation 
of  the  <9m' 
wurcial  inte- 
veft  in  bo- 
foaghs. 
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Should  this  fcheme  be  difapproved,  an- 
other, perhaps,  might  deferve  confideratioiu 
Would  it  not  contribute  to  the  freedom  of 
eleSion  in  counties,  if  they  are  to  remain  as 
at  prefent,  and  prevent  tumults,  riots,  difor- 
ders,  and  expence,  if  every  parifli  was  to  chufe 
a.  parochial  reprefentative ;  and  thofe  paro- 
chial reprefentatives  were  to  chufe  the  knights 
of  the  fhires  ? 

I  DOUBT  not,  however,  from  what  I  heard 
when  Mr.  Pitt  made  his  motion  on  the  7th  of 
May  1783,  but  that  great  oppofition  will 
arife  to  any  propofition  whatfoever  for  alter- 
ing the  prefent  mode  of  reprefentation.  Much 
ftrefs,  I  imagine,  will  be  laid  on  the  commercial 
intereft.  But  are  the  boroughs  always  really 
reprefented  by  merchants  ?  On  the  contrary, 
are  they  not  always  reprefented  by  perfons  of 
landed  property  ?  At  leaft,  does  not  the  law 
declare,  that  the  members  for  boroughs  fhall 
have  a  landed  property  of  300/.  per  annum  f 
And  is  there  any  impropriety  in  this  ?  Is  not 
the  increafe  of  trade  the  benefit  of  the  land- 
holder ?   And  would  not  any  landholder  be 

thought 
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thought  a  madman  to  injure  the  commercial 
interefts  of  his  country  ? 

It  muft,  indeed,  be  confefled,  it  is  extreme-  Dlftria 

1       i./Y*      1  r  ^  -i  Ihouldnotbc 

\f  dimcult  to  propole  any  plaij  whatever,  to  to:>  narrow, 
which  fome  objedion  may  not  be  made.  And  ©rs  cither  too 
Ihould  the  mode  of  dividing  counties  into  othS!""' 
diftrifts  be  adopted,  and  were  each  to  chufe 
but  one  member,  the  fcherae  might  ftill  prolfe 
defefdve  in  fome  inftances,  unlefs  there  were 
a  limitation  of  the  number  of  electors.    If  the 
cleSors  were  to  be  either  too  many,  or  too 
few,  ftill    no  free   elediou    by  the   people 
would  prevail  j  but  the  eledlion  would  pro- 
bably fall  under  fome  particular  influence.    If 
the  number  of  eledors  was  too  great,  moft 
likely  the  eleftion  would  be  influenced  in  the*     - 
manner  as.  at  prefent  in  counties :  if  the  num-* 
ber  was  too  few,  or  the  diftrift  too  confined, 
in  all  likelihood  that  kind  of  influence  which 
is  now  prevalent  in  the  larger  boroughs,  would 
take  place.    To  avoid  both  extremes,  perhaps, 
the  number  of  eleftors  in  any  place  Ihould 
not  much  exceed,  nor  fall  much  fhort  of  fif- 
teen hundred  (30). 

(30)  See  NOTE  [Q<^. 

i  It 
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Montcf.  *  It  is  an  eflential  point/  Tajrs  an  eminent 

oaieu^s  opi* 

writer  (31),  *  to  fix  the  number  of  citizens 

*  who  are  to  form  the  public  affemblies  /  and 
[why  may  not  this  dodrine,  in  a  fuitable  de- 
gree,  be  applicable  to  both  the  eledive  and 
the  reprefentative  bodies  ?]  *  At  Sparta,*  iaya 
he,  ^  the  number  was  fixed  to  ten  thouiand* 
^  'But  ^t  Rome,  a  city  defigned  by  Providence 
^  to  rife  from  the  weakeft  beginnings  to  the 
^  higheft  pitch  of  grandeur ;  at  Rome,  a  city 

♦  doomed  to  experience  all  the  viciffitudes  of 
^  fortune ;  at  Rome,  who  had  fometimes  all 

*  her  inhabitants  without  her  walls,  and  fome^ 

•  times  all  Italy,  and  a  confideraUe  part  of 

•  the  world  within  them ;    at  Rome,  I  (ky, 

•  this  number  was  never  fixed,  and  this  was 

♦  one  of  the  principal  caufes  of  htr  rmn  (32)/  • 

(}l)  S^**  L«  b«  iu  c«  2* 
(ja)  See  NOTE   [RRJ. 
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C  H  A  ?.     VIIl. 
Ofjhort  Parliaments^ 

IN  difcufliiig  this  fubjeflt,  t  fliall  not  trbiible  the  legality 
.  r  ir  1  1  .     f  o^  frequent 

mylelr,  or  the  reader,  to  make  any  great  ricw  parlia. 
fearch  intb  the  dirk  records  of  antiquity. 


ttients. 


WhaI*  the  law  or  ufage  has  heen^  or  eVen  LordBoHng* 
//  now  (i),  feems  not  fo  material^  as  what  it  nlon!'^^* 
w^i&/  /o  bci     This  is  well  exprefTed  by  lord 
BoijNOBROKE,  who^  iu  his  DiiTertatioii  on 
Parties,  tells  tiSj    *  Firft,   that  nothittg  can 

*  make  \t  fafcy  nor  therefore  reafonable,  to 

*  repofe  in  any  fet  bf  tnen  whatfoevei*,  fo  great 

*  a  truft  as  the  coUefiive  body,  delegates  fo 

*  the.  reprefentative  in  this  kingdom^  except 

*  the  fliortnefs  of  the  term  for  whidh  this  truft 

*  is  delegated.      Secondly^  that  every  prd- 
^  longation  of  this  term  is^  therefore^  in  its 

*  degree  unfisde  to  the  people;  that  it  weakens 

( I )  l^hofe  ^ho  are  turious  in  fuch  rerearches  may  read 
Slack*  Com.  b;  i.  c.  i.  p.  i  j;3.  A  note  in  HATS£Lt's 
Preced.  p.  196.  and  Lord  Lytt.  Hift.  Hen.  II.  vol.  Ui. 
p.  223.  234.  notes,  p.  yj%,  45a.  8vo  edit. 

S  *  their 
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•    ^  their  fecurity,  and  endangers  liberty  by  the 

*  very  powers   given   for    its    prefervation. 

*  Thirdly,    that   fuch    prolongations  expofc 

*  the  nation,  in  the  poffible  cafe  of  having  a 

*  corrupt  parliament,  to  lofe  the  great  ad- 

*  vantage  which  our  conftitution  hathpro- 

*  vided,  of  curing  the  evil  before  it  grow 

*  confirmed   and    defperate,   by    the  gentle 

*  method  of  chxlfing  a  new  rcprefentative^  and 

*  reduce  the  nation,  by  confcquence,  to  have 

*  no  other  alternative  than  that  of  fubmitting, 

*  or  refilling ;   though  fubmiflion  will  be  as 

*  grievous^  and  refiftance  much   more  diffi- 

*  cult,  when  the  legislature  betrayi  ils 
^  irujij  than  when  the  king  alone  abufes  bi^ 

.  *  power.  .The  people  of  Britain  have  as  goo^ 

*  a  right,  and  a  right  as  necefTary  to  be  affert- 

*  ed,  to  keep  their  reprefentatives  true  to  the 

*  truft  repofed  in  them,  and  to  the  preferva- 

*  tion  of  the  conftitution,  by  the  controul  of 

*  frequent  eleStons^  as  they  have  to  keep  thdr 
'  •  kings  true  to  the  truft  repofed  in  them,  and 

^     •  to  the  prefervation   of  the  conftitutioo,^  by 

*  the  cotitroul  oi frequent  Jittings  ofparliamcnU 
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*  In  a  word/  our  conftitution  meanSj  that  the 

*  members  of  this  body  fliould  be  kept,  as  it 

*  were,  to  their  good  behavidur,  by  the  fre- 

*  quent  returns  df  new  eleSlions.     It  does  all        *    ^    . 
^  that  a  conftitiitibn  can  do,  all  that  can  h6 

*  done  by  legal  proVifions,  [^^]  to  fecure  the 

*  interefts  of  the  people,  by  maintaining  the 

*  integrity  of  their  truftees;  and  left  all  this 

*  fliouid  fail,  it  gives  frequent  opportunities  to 

*  the  people^  to  fecure  their  interefts  them-^ 

*  felves,    by    mending   the   choice   of  *  their 
**  truftees ;  fo  that,  as  a  bad  king  muft  ftahd  in 

*  awe  of  an  bonefi  parliament^  a  corrupt  boufi 
^  of  commons  muft  ftand  in  awe  of  an  boneji 

\\  people,' 

For  fearofcbfruption,  it  has  been  thought  At  Athens/ 
good  policy  ill  many  countries  to  fhorten  the  Ragd"a,*" 
duration  of  powen     At  Athens  (2),  the  fe-  g^JJ^t^^ura, 
tiate  was  changed  every  three  months.     At 
Lucca  (3)j   the  magiftrates   are  chofen  only 
for  two  months.     At  Ragufa  (4)^  the  chief 
ma^ftrate  is  changed  every  month,  the  other 

(2)   Sp.  L.  b.  V.  c.  7.    *  (3)  Ibid.  b.  ii.  c.  3. 

(4)  TouHNEFOET*s  Voyagcs. 

S  3  officers 
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officers  every  week^  and  the  governor  of  the 

caftle  every  day* 

■■  •♦'" . 

Th«idbAcii->       Ik  tlu8  country,  formerly,  *  in  JblimotOy 

tcrtained  ^7*^, 

the  legida-  0  *  jhnel  quotanms  fub  initio  calendarum  Mail 

turcofEng^  .  t  .   x 

lftDd«  (tanquam   m   annuo  parliamento)    conve* 

*  nere  regni  principes,  tarn   epifcopi  quam 

*  m2ig\?tr2Xn%{^\  liberique homines [6y  After- 
tvards,  by  the  ftatutes  4  Edward  ILL  c«  14.  and 
36  Edward  III.  c.  10.  *  it  was  accorded,  that 
'  a  parliament  (hould  be  holden  [not  chofenj, 

'-1   '  indeed,  every  year  once,  and  more  often, 

'    '  if  need  wei*e.'     By  the  bill  of  rights  (7), 

parliaments  ought  to  be  held  frequently ;  and 

as  this  was  an  indefinite  expreflion,  a  ftatute 

of  the  6  W.  &  M.  c.  2.  ena£ked,  *   that    no 

*  parliament   fhould    have   any   continuance 

*  longer  than  for  three  years  only  at  the  far- 

*  theft/ 

What  reafon  then  (hall  be  given  for  the     i 
feptennial  a6t,  only  twenty-one  years  after^ 

(5)  Were  thefe  magijiratus  xht  gtt2%\>zxons^  and  t&tf. 
chief  officers  of  cities  and  boroughs  ? 

(6)  S|>elman'8  Gloff. 

(7)  I  W.&M.  &.Z.  c.l. 
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viz.    the  I  Geo.  L  c  38.  ?    The  preamble 
fets  forth  two: 

The  firft  (8),  that  a  *  reftlefs  popifli  fao- 

*  tion  was  defigning,  and  endeavouring  to  re- 

*  new  the  rebellion  within  the  kingdom,  and 

*  an  invafion  from  abroad.*  But  furely  there 
can  no^v  be  no  juft  caufe  to  apprehend  a  de- 
jGgn  in  any  popiih  fadion  renewing  a  rebel- 
lion or  invafion. 

This  reafon,  then,  if  ever  it  exifted,  hav-    \ 
ing  ceafed,  let  us  fee  what  was  the  other:    . 

*  that  the  a£l  for  triennial  parliaments*  (that 
which  we  have  juft  quoted),  *  had  proved 

*  very  grievous  and  burthenfome,  by  occa- 
^  fioning  much  greater  and  more  continued 
^  txpencesy  in  order  to  elections  of  members  to 

*  ferve   in  parliament,  and  tnore  violent  and 

*  laiUng  beats  and  animojities  among  the  fub- 

*  jcAs  of  the  realm,  than  were  ever  known 

*  before  the  triennial  ad  was  made.' 

(8)  Tbi  Ttrkfinrt  J^ocuttim^  I  think,  fay  this  was  the 
Jingh  reafoii.   Addr.  i.  p*  13. 

S3  It 


j6».  ^     ON  THE  CONSTITUTIONAL    BqoklH, 

It  appears  then,  that,  in  the  i  Ge(M*ge  I, 
atino  1 7 15,  the  expences,  heats,  and.  ammo* 
fities  at  eledlion  of  members  to  ferve  in  par^ 
liament,  were  become  f(J  grievous  as  wcto 
never  known  beforet  Granted.  But  was  this 
owing  to  the  triennial  bill,  or  to  a  revoluion 
in  the  ancient  fun(3:ion  of  parliament  ? 
If  parliament  have  really  ufurped,  as  fome 
imagine,  the  executive  power,  can  we  won- 
der, when  we  think  of  Poland,  to  hear  of 
expence,   heats,  and  animofities  at  eleiflions? 

Mifchiers  at-  If  triennial  parliaments  were  fo  grievous, 
quent  proro-  what  wcre  annual  parliaments  ?  What  was 
g-i^ions.         ^j^^  ^^^^  .^  former  times,   when  prorogations 

for  any  confiderable  length  of  time,  were  very 
uncommon ;  and  it  was  mofl  ufual,  as  foon 
as  the  bufmefs  of  a  parliament  was  over,  to 
diffolve  it,  and  to  call  a  new  jonc  the  next 
year?  .  Why,  I  think,  we  have  before  ob- 
ferved,  fuch  were  the  great  heats  and  qnim^ 
ftties^  that,  from  (9)  the  49  Henry  III.  to  the 
C2  Edward  IV.  that  is,  for  above  aoo  years, 
^here  were  only  *  two  or  three  inftances  of 

(^)  PayNNE,  Brcy.  Farl»  Red.  p.  137, 

<  controverted 
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*  controverted  4sledions ;   and  not  one  of  a 
^  double  return  (io)\ 

When  was  it,  then,  that  the  proroguing 
of  the  parliament  for  fo  long  a  fpace  of  time 
firft  came  into  ufe  ?  If  we  may  believe  the 
authorities  cited  by  Mr.  Burgh,  in  his  Poli- 
tical Difquifitions  (i  i),  this  pradlice  began  in 
the  reign  of  Henry  VIII.  It  is  poffible,  there- 
fore, that,  in  this  reign,  complaints  might  be 
made  oi  expence^  beats y  and  animofities  at  elec- 
tions. Then,  perhaps,  the  value  of  a  feat  in 
parliament  began  to  be  underftood.  We 
know,  however,  that,  in  the  13th  year  of 
the  reign  of  Q^  Elizabeth,  as  is  before  no- 
ticed, bribery  at  eledions  firft  began  to  be 
pra£tifed  (12).  And  in  the  reign  of  George  I. 
when  parliaments  were  become  triennial,  it 
feems  the  expences  at  eledions  were  become 

(10)  In  the  beginning  of  the  parliament  in  1 7 34,  there 
were  ftventy-one  contefted  elediions.  Deb.  Com.  9,10. 
And  in  1742,  the  number  \ras  fo  great,  and  the  examin- 
ing them  fo  endlefs,  that  the  houfe  of  commons  made  a 
refolution  to  hear  no  more  contefted  eleflions.  Deb.  Com, 
vol.  xiii.  p.  184.     Burgh's  Pol.  Difq.  vol.  i.  p.  295* 

(11)  Vol.  i.  p.  139.  151.  169,  170. 

(12)  BtACK.  Com.  b.  i.  c.  2.  p.  179. 

S  4  fo 
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fo  grievous  and  burthenfome^  and  the  beats  and 
(inimojtties  fo  violent^  as  were  were  never  known 
before.  What  was  the  reqficdy  ?  Not  annual 
parliaqpLents(j3),  of  which  along  fucceffion 
of  ages  had  (hewn  the  proprietor,  but  iepten-* 
nial  parliaments  ;  though  a  Ipng  parliament 
in  the  reign  pf  Charles  I,  had  produced  a 
fusion  that  overturned  thi?  conftitutioa ; 
though  ^  long  parliaipent  in  the  reign  of 
Charles  IJ.  notwithftanding  they  confided 
ajmoft  entirely  of  what  were  then  called 
high-flyers,  and  were  fp  corrupted  tliat  al- 
moft  every  member  wa^  penfioried  (14), 
alfo  produced  a  f^dlion,  which^  *  before 
*  their  difTolution,  feemed  to  be  treading 
^  faft  in  the  fame  footfteps  (15).'  Did  the 
feptennial  a£t,  then,  anfwer  the  end  for  whigh 
it  was  defigned,  and  leflen  the  expence  of 
eledions?  I  fear  the  exafl:  contrary  is  the 
truth ;  that  (16)  ever  fmce  we  have  had  fcjv- 
tennial  parliaments,  the  expence  atele£dons 
has  been  literally  more  ^rifvous  and  burthen-- 

(13)  Spc  NOTE  [SS], 

(14)  RAPiN'sHift.  ofEng.  vo),  xiii.  p.  446. 

( 15)  Hume's  flift.  of  Gr.  Br.  vol.  viii.  p.  88.  ch,  67. 
( 1^)  ByEpif's  Pol,  Pifq.  vol,  i.  p.  144. 
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fimc^  and  the  heats  and  animojities  occafioned  by 
eledions,  more  violent,  than  were  ever 
known  before.  The  price  of  a  borough,  which, 
thirty  years  ago,  was  1500  A  is  now  thought 
a  pennyworth  at  3000/.  (17). 

Triennial  parliaments,  then,  were  not 
the  caufe  of  the  grievous  expence^andthe  violent 
beats  and  animojities  ailigned  as  one  of  the 
r^afons  pf  the  feptennial  adl.  What  then, 
was  the  caufe  ?  It  is  hoped  it  was  not  that 
whiph  is  fet  forth  in  the  fpeech  of  a  Member 
of  Parliament,  made  to  fupport  Mr.  Saw- 
bridge's  annual  motion  for  fhortening  the 
duration  of  parliaments, quoted  by  Mr.BuROH 
in  his  Political  Difquifitions,  vol.  i.  p,  171*  in 
which  he  tells  us,  that  *  the  king^  according 

*  to  the  original  conftitution,  has  the  execu^ 
^  tive  power  wholly  in  his  own  hands;  but 
^^  parliament,  which  was  appointed  to  watch 

*  over  adminiftration,  is  become  it/elf  the  ad-- 
^*  minijiration  ;  and  for  the  faithful  ihepherd's 
"  dogs  pf  former  times,  we  have  now,  by 
^^  an  unnatural  copulation,  a  breed  of  wolvea 

^  to  guard  the  flock."  , 

(17)  BvROii'f  PoL  Dif^f  voI«ii»  p*  138, 

Conform* 
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Conformably  to  this  notion,  we  now 
bear   ^  tjbird  reafpn  affigned  for  fepteoaial 
parliaments ;  that  the  adminiftr^don  of  the 
goverijfliefat,  if  parliament  were  fhort,  wQttld- 
become  fludhiating  and  miflable;  as  if  the 
boti/e    of  cdmmons   were   the   adminiftrators 
of  the    government,     or  executive  power. 
Whereas  that  very  interference  of  the  com- 
mons in  the  adminiftration,  I  underftand,  was 
formerly  thought  by  De  Wit,  to  be  the  caufe 
of  *  fuch  a  fluduation  in  the  Englifh  councils/ 
as  is  before  obferved,  *  that  it  was  not  poflible 

*  to  take  any  fure  or  certain  meafures  with 

*  the  kingdom  (i8)/  » 

A  CERTAIN  politician  fays,  *  I  can  fee  no 

*  means  in  human  policy,  to  preferve  the 

*  public  liberty,  *and  a  monarchical  form  of 

*  government  together,  but  by  the  frequent 

*  frefh  eledions  of  the  people's  deputies :  this 

*  is  what  the  writers  in  politics  call  rotation 

*  ofmagiftracy.     Men,  when  they  firft  enter 

*  into   magiftracy,  have  often  their   former 
^  condition  before  their  eyes  :  they  remember 

(i8)  Hume's  Hift.  ofEng,  vol.  vii.  p.  434. 

2  *  what 
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<  what  they  themfelves  fufibred  with  t|ieir 

*  fcllow-fubjedg  froin  the  s^bufe'  of  ppwar, 

*  and  hpw  much  they  blamed  it ;  and  fo  their 
• .  %ft  pvurpofcg  are,  to  be  hif  mbl^,  modeft,  and 

•  juft.j  and  probably  for  foqae  time  they  con- 
^  tinue  (q.     But  the  pofleflion  of  power  foon 

*  alters  and  vitiates  their  hearts,  which  are,  at 

♦  the  fiune  tiige,  fwrp  to  be  leavened,  and 
^  puffed  up  to  an  unnatural  fiz^,  by  the  de^ 

♦  ceitful  incenfe  of  falfe  friends,  apd  by  tb«        '  ' 

•  proftrate  fubmiffioQ  qf  parafites,  Firft,  they 

♦  grpw  indiperent  to  all  their  good  deigns, 

♦  then  drop  them;  next,  they  lofe  their  ino- 

*  deration  j  afterwards,  they  renounce  all  mea-? 

♦  fures  with  their  old  acquaintance  and  old 

•  principles  j  and  feeing  themfelves  in  magni-.. 

*  fying  glaffes,  grow,  in  conceit,  a  different  fpe-^, 
^  cies  from  their  fellow-fubjedts  j  and  fo,  by  too 
^  fuddeii  d^ees,  become  iniblent,  rapacious, 

•  and  tyrannical,  ready  to  catch  at  all  means, 

*  often  the  vileft  and  moft  oppreffive,  to  raife 

♦  their  fortunes  as  high  as  their  imaginary 

♦  greatnefs  (19).  So  that  the  only  way  to  put 
^  them  in  mind  of  their  former  condition, 

(?9)  See  NOTE  [TT]. 

and 
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*  and  confequcntly  of  the  condition  of  odier 

*  people,  is  often  to  reduce  them  to  it ;  and 
^  to  let  others  of  equal  capacities  fhare  of 
^  power  in  their  turn :  this  alfo  is  the  only 

*  way  to  qualify  men,  and  make  them  equally 

*  fit  for  dominion  and  fubjedion  (20).' 

Mifehiefsftt-      Nevbrtheless,  if  the  ftate  of  the  repre« 
^|^T§iff>.    ientation  be  eflentially  defedive ;  if  eledions 
prrfc"*ftatV  ^  noxfree^  it  will  be  of  no  fervice  to  make 
faiudo^'    them^«yi/i?if/.     Such  a  meafure,  in  the  prc- 
fent  ftate  of  the  reprefentation,  would,  per- 
haps, really  tend  to  create  a  grievous  expcnce 
at  ele Aions,  violent  beats  and  anmojities  both 
in  the  country  and  in  parliament,  and  a  per* 
TLiciovLS  JIuBuation  and  infiabiUty  in  the  Engliih 
councils. 

(2b)  C;ato'8  Letters,  N*  !»• 
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C  H  A  P.    IX. 
Of  drawing  a  Line  between  Liberty  andPtiwer. 

TTAVING  already  confideted  what  are  the  Th^objefi 
principles  which  ought  to  adoate  the  Soi^verf! 
Engliih  government,  and  faid  fomething  of  ^ 
it6  fdrm  or  nature^  it  remains^  to  be  inquired 
what  id  its  objeff^  or  the  end  it  has  in  Tiew  (i)« 

( I )  *  Thou^  all  governments  have  the  fame  gene« 
^  ral  end,  which  is  that  of  prefervation,  yet  each  has  an^ 
^  other  particular  vienr.     Increafe  of  dominioh  Was  the 

<  view  of  Rome)  war,  of  Sparta  ;  religion,  of  the  Jewifli 

*  laws ;  commerce,  that  of  Marfeilles  ;  public  tranquil- 
^  lity,  that  of  the  law^  of  China  \*  [the  natural  end  of  a 
fiate  that  has  no  f6r^ign  enemies,  or  that  thinks  itielf  fe- 
cured  againft  them  by  barriers ;}  *  navigation,  that  of 

*  the  laws  of  Rhodes  y  natural  liberty,  that  of  the  policy 
^  of  the  favages ;  in  general,  the  pleafures  of  the  prince, 
'  that  of  defpotic  ftates ;  that  of  monarchies,  the  prince's 

*  and  the  kingdom's  glory :'  [fee  the  difference  made  be- 
tween a  monarchy  and  a  defpotic  ftate  in  Note  (2)  p.  4.] 

<  The  independence  of  individuals  is  the  end  aimed  at  by 

<  the  laws  of  Poland,  and  from  thence  refulu  the  op- 
* .  preffion  of  the  whole. 

*  One  nation  there  is  alfo  in  the  world,  that  has  for  the 

<  direA  end  of  its  cohfKtution,  political  liberty.'  Sp^  L. 
b«  xK  c,  5. 

And 


And  this,  I  think^  we  may  fafely  pronounce 
(not  forgetting  commerce)  to  be  liberty  (2)* 
But  tiBERTY  cannot  long  be  maintained,  if 
*  unfupported  by  towEit,  In  thefe  twO  words^ 
therefore,  Liberty  and  Power,  ttiay  be  (aid  td 
be  comprehended  the  fum  of  what  is  kgiti<« 
mate  in  the  government  of  England* 

A  general  Ha  VINO,  fald  this,  it  is  neceffary  to  inquird 

^^y^  ^hat  is  liberty :  and  the  rather,  as  the  matter 

feems  to  be  but  ill  underftood.     *  The  £ng- 

*  llfli  conftltutlon,*  we  afe  told  by  one  Au- 
thor^  ^  is  the  only  one  in  the  records  of  Xxmt^ 

*  which  ever  attained  to  theperfeftion  of  civil 

*  government  (3) ;'  by  another  (4),  that  *  wc 

*  enjoy  a  degree  of  liberfyj  civil  and  religious^ 

{2)  Tttfe  Vford  Uberiy^  indeed,  not  only  includes  sui 
idea  of  perfonal  freedom,  and  the  free  and  peaceable  enjoy- 
tnent  of  the  property  we  bave^  but  the  liberty  of  makiiig 
frefb  acquiruions  by  commerce.  See  Sp*  L.  b.  xi.  c«  %. 
Black*  Com.  introd.  f.  i.  p.  6.  This  is  fo  true,  that  the 
prote^lioci  even  of  foreign  merchants  is  maide  one  of  d^ 
articles  of  liberty  in  nuigna  charta,  9  Hen.  III.  C4  j^^ 
Sp.  L.  b.  XX.  C4  13. 

{3)  Hurd's  Mor.  and  Pol.  Diali  p.  361* 

(4)  Dr.  Paics's  Add.  Obfcrv.  on  Cir.  Libi  p.  ^i. 

•  vrhkh 
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^  wliich  has  f^ldom  been  patalleled  amdhg 

•  mankind ;'  while,  frortx  ahother  garter  {^\ 
one  would  imagine,  that  our  liberty  was,,  in 
a  mannjer,  *  irretrievably  loft  j'  and  indeed,  I 
think,  no  two  writers  have,,  of  late,  agreed 
in  defining  its  real  nature,  or  proper  limity* '  ^ 

*  Polith:al  liberty,    as  relative  to  the 

•  con/litution^  is  faid  to  be  formed  by  a  certain 

•  diftribution    of    the    powers    of    govem- 

•  ment  (6).     But  in  the  relation  it  bears  to 

•  Xh^fubjedf^  [which  is  more  commonly  term- 
ed civil  liberty^  *  it  ought  to  be  confidered 

•  under  another  idea.'  The  firft,  political* 
liberty,  may  be  faid  to  be  the  means ;  civil 
liberty,  the  end  thiat  is  aimed  at.  AspowAr 
v&xlizt forct  of  the  fociety,  which  is  vefted  ih 
-the  executive  authority,  and  without  which, 
liberty  would  be  but  a  precarious  exiftence. 

^  Thirb  k  no  word  that  has  admitted  df 

•  more  various  fignifications,  and  has  made 

t5)  Circ.  Let.  ofYdrkfli.  Aff©c.  dated  Nov.  f,  1782.     - 
(6)  Sp*  L.  b.  xii.  c.  x. 

'  '  *  more 
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*  more  different  imprellions  oti  human  iidad^ 

*  than  that  of  liberty  (7).' 

The  excellent  Author  from  whom  t  have 
made  this  lad  extrad^  in  his  Book  ^  on  the 

*  laws  that  form  political  liberty  with  regJtfd 

*  to  the  conftitutioriy  inforilxs  U9,  that  *  politi- 
^  cal  liberty  does  not  confift  ia  an  uore* 
^  drained  freedom  (8).  In  govemmcbts, 
^  that  is,  in  focieties  dire&ed  by  laws^  liberty 
^  can  confifl  only  in  the  power  of  doing  what 

*  yre  ought  to  will,  and  in  not  being  con- 
^  drained    to   do  what    we    ought   oot  to 

*  wilL 


4.. 


*  We  muft  have  continually  prefent  to  oiir 
minds  the  difference  between  independence 
and  liberty.     Liberty,  id  d  right  of  doing 

*  whatever  the  laws  permit  (9)  j  and  if  a  ci- 

•  titen  could  do  what  they  forbid^  he  would 
^  ho  longer  be  poifeffed  of  liberty,   becaufe 

(7}  Sp.  L.  b.  xi.  c,  2.  Then  follow  fome  curiouir 
fignificatioDS  of  the  word  Ubirtf.  And  Dt  Lolme  alfo^ 
in  his  Conft.  £ng.  b^  \u  c.  5.  affords  us  a  like  eaCertaia- 
Inent. 

(8)  See  NOTE   [UU]. 

(9)  Sp.  L.  b.  xi.  c.  3.  Black.  Coiii.  introd*  p.  & 
facultas  ijiiSy  quod  cuiqut fagre  libet^  mfi  fuUvif  amtjun 

iur.    Inft.  I.  3.  itf 

•aU 
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*  all  his  fellow-citizens  woiild  have  the  fame 

*  power  (io).* 

But,  *  a  government  may  be  fo  conftl* 

*  tuted,  as  no  man  fhall  be  compelled  to  do 
^  things  to  which  the  law  does  not  oblige 

*  him,  nor  forced  to  abftain  from  things  which 

*  the  law  permits  (i  i)** 

And,  as  a  natural  dedudion  from  thefe   tivii  libeny 
premifesj  he  informs  Us,  *  the  political  liberty  Monic-  ^ 

*  oi  tht  fubjea'  [which,  to  diftiiiguifti  it  from    ^^"^""• 
the  political  liberty  that  regards  the  cofj/litw- 
//ow,I  ihould  term  dvH  liberty  ( 1 2)],  *  is  a  tran- 

*  quillity  of  mind,  arifmg  from  the  opinion 

*  each  perfon  has  of  his  fafety ;  and  that,  in 

*  order  to  have  this  liberty,  it  is  requifite, 

*  the  government  be  fo  conftituted,  as  one 

*  man  need  not  be  afraid  of  another  (13).' 

*  Political,  or  civil  liberty,  which  \h  —sirWii- 
^  that  of  a  member  offociety^  is,'  to  ufe^  the  ^^^  **  * 

( 10)  •  As  men  have  given  up  their  natural  independ- 

*  cncc,  to  livje  under  ^tf///iW  laws,  they  have  given  up  the 

*  natural  coaununity  of  goods,  to  live  under  civH  laws« 

«  By  the  firft,  they  acquired  liberty;  by  the  fecond, 
«  property.'     Sp.^L-  b.  xxvi.  c.  15. 

(11)  Sp.  L.  b.  xi.  p.  4. 

(la)  Sec  the.diftindion  made  by  MoNT£SQpi£t;,  be^ 
twecn  political  law  and  civil  law.  Note  N^  10,  fuproy 
and  Note  N"*  a2,  p.  279. 

(13)  Sp.  L*  b«  xu  €•  6. 
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words  of  Sir  William  Blackstone,  *no 
other  tlian  natural  liberty  fo  far  reftrained 
by  human  laws  (and  no  farther),  as  is  ne- 
cefTary  and  expedient  for  the  general  ad- 
vantage of  the  public.  Hence  we  may  col- 
lect, that  the  law,  which  reftrains  a  man 
from  doing  mifchief.to  his'fellowr citizens, 
though  it  diminifhes  the  natural,  increafes 
tlie  civil  liberty  of  mankind :  but  every 
wanton  and  caufelefs  reftraint  of  the  will  of 
tfie  fubjedl,  whether  pradlifed  by  a  monarch, 
a  nobility,  or  a  popular  aflembly,  is  a  de- 
gree of  tyranny,  Nay,  even  laws  thera- 
I'elves,  whether  made  with  or  without  our 
conlcnt,  if  they  regulate  and  conftrain  bur 
condu£l:  in  matters  of  mere  indifference, 
without  any  good  end  in  view,  are  laws  de- 
ftrudive  of  liberty  :  whereas,  if  any  public 
advantage  can  arife  from  obferving  fuch 
precepts,  the  controul  of  our  private  incli- 
nailons,  ia  one  or  two  particular  points, 
will  conduce  to  prcferve  our  general  free- 
dom ill  others  of  more  importance,  by  fup- 
porting  that  Hate  of  fociety  which  alone 
"can  fecure  our  independence.  Thup,  tbc 
ftatute  of  king  Edward  IV.  (14),  which  for- 

,(14)  3Edw.  IV.  cj;         ^ 

<  bad 
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*  bad  the 'fine  gentlemen  of  thofe  times   (un-* 

*  der  the  degree  of  a  lord)  to  wear  pikes  upon 

*  their  fhoes,   or   boots,  of  more  than  two' 

*  inches  in  length,  was  a  law  that  favoured  pf 
^^oppreffion;  becaufe,  however  ridiculous  the 
*'  falhion  then  in  ufe   might  appear,  the  re-* 

*  ftraining  it    by  pecuniary  penalties  could 

*  ferve  no  purpofe  of  common  utility:   But  the' 

*  ftatute  of  king  Charles  IL  (15),  which  pre- 

*  fcribes  a  thing  feemingly  as  indifferent,  viz. 
*.  a  drefs  for  the  dead,  who  are  all  ordered  to 
'  be  buried  in  woollen,  is  a  law  confiftent  with 

*  public  liberty;   for  it  encourages  the  ftaple 

*  trade,  on  which,  in  great  meafure,  depends 

*  the  univerfal  good  .of -the  nation.     So  that 

*  laws^  when   prudently  framed,   are  by  no 

*  means  fubverfiye,  but  rather  introdudlive  of* 
f  liberty ;  for  (as  Mr.  Locke  has  well  ob- 

*  fprved{i6)),  where  there  is  no  law,  there  is 

*  no  freedom.  .  But  then,  on  the  other  hand, 
*.that  conftitution  or-  frame  of  government, 

*  that  fyftem  of  laws,  is  alone  calculaled  to 
^^  '  maintain,  civil    liberty,    which  leaves   the 

^J  Cubjeii  entire  mafter  of  his  own  condud, 

(15)  30  Car^'II. 'ft.  I.'  c.  3*  ■  , 

(16)  On  Goveriunem,.part  iii  f»  57, 

:    '  T  3  '  except 
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^  except  in  thofe  points  wherein  the  pubUc 

*  good    requii'es     fome     diredion    or  re- 

*  ftraint  (17)/ 

—Mr.  De  t)B  LoLME  tcUs  US,  *  Liberty,  (o  far  as  it 

^  ^^'  •  is  poilible  for  it  to  exift  in  a  fociety  of  bc- 

*  ings,  whofe  interefts  are  almoft  perpetually 
^  oppofed  to  eachother^  confifta  in  thb  }  that 

*  every  matty  while  be  ref^eSs  the  perfons  of 

*  others y  and  allows  them  quietly  to  enjoy  the 

*  the  produce  of  their  indujiry^  be  certain  htmr 

*  Mf^^^^'^y^  '^  ^V^y  '^^  produce  of  his  own 

*  indujlry^  and  that  hisperfon  be  alfofecure  ( 1 8)/ 

Whether  the  AbmittinGj  then^  that  true  liberty  (civil 
joys  civil  liberty)  confifts  in  perfed  freedom,  and  fecu- 
rity  to  do  and  have  what  is  right,  without 
any  prohibition  or  reftraint,  except  in  thofc 
things  which  may  be  injurious  to  dither  the 
perfons  or  the  property  of  others ;  and  that  this  is 
the  great  object  of  the  laws  and  the  conftitu- 
tion ;  it  is  important  to  know,  whether  wc 
a£tually  enjoy  this  liberty \  that  is,  whether 

{17)  BtACK.  Com.  b.  i.  c.i.  p.  I25« 
(18)  Conft,  Eng/  b.  u.  c.  5.  p.  245. 

we 


liberty* 


aip.IX.     GOVERNMENT  OF  ENGLAND.  ^77 

we  have  the  free  and  rcafonable  enjoyment  and 
fecurity  of  thofe  rights  which  affeft  OMvperfons 
and  properties ^  and  which  are  veiled  in  us  by 
the  immutable  laws  of  nature,  as  tar  as  is  con* 
fiftent  with  a  ftate  of  fociety. 

Since  the  abolition  of  the  courts  of  ftar- 

chamber  and  high-commiffion,  and  the  fecu- 

rity  afibrded  by  the  habeas  corpus  a<3:  (that 

palladium  oiperfonal  liberty  j,  the  bill  of  rights, 

the  a<2:  of  fettlement,  and  the  ads  for  making 

the  judges  independent,  the  per/on  of  the  fub- 

jeft  appears  to  be  in  little  danger ;   unlefs  by 

difobedience  to  the  laws,  he  fhall  forfeit  their 

protection.     And  fince.  the  ftat,  25  Edward  I. 

c.  5  &  6.  the  ftat.  de  tallaglo^  34  Edward  I. 

ilat.  4*  c.  I.  and  the  14  Edward IIL  flat.  2.c.  i* 

the  petition  of  right,  the  bill  of  rights,  the 

nullum  tempus  a<Sl,  and  the  feveral  afts  for 

abolifhing  the  various  prerogatives  by  which 

the  king  was  formerly  enabled  to  raife  money 

on  the  fubjefl;,  every  man  s  property  is,  by  the 

law^  fecurc ;    unlefs  (as  it  is  /aid)   be,  or 

a  perfon  reprefenting  bim^  {hall  coiifent  to  give 

a  part  of  it,  in  order  to  enable  the  collective 

force  of  the  fociety^  the  better  to  protcd  the 

whole. 

T  3  With 
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'  With  refpedt  to  private  rights^  by  an  ex- 
cellent civil  and  criminal  jurifdidtion,  the 
fubjedt  enjoys"  almoft  the  perfeEtion  of  civil 
government  (19).,  All  arbitrary  power  over 
xht  per/on  and  property  of  every  individual  has 
apparently  ce'afed,  and  there  prevails,  in  re- 
ference to  us,  at  leaft  2Lsfubje3s  by  taw  (20], 
a  true  fyftem  of  liberty. 

Political  ii-  But  it  is  neceflary  we  fhould  enjoy,  not 

only  liberty  as  it  regards  the  citizen,  or  civil 
liberty,  but  alfo  as  it  refpefts  the  conftitution, 
or,  in  other  words,  political  liberty.  For,  if 
the  fubjedt  be' free,  and  not  the  conftitution, 

*  the   fubjed,  though   free  in  fadl,    is  not  fo 

*  by  right  (21);*    confequently,'  liberty  muft 
.  be  held  but  precarioufly  under  fuch  a  tenure. 

dcf.nei.  What  then  Is  political  liberty  ?   Thatna-^ 

tion  may  be  faid  to  enjoy  political  liberty, 
w^hen  the  great  powders  of  government,  the 

(19)  Kurd's   Mor,  and   Polit.   Dial.  p.  301.     Sec 
NOTE    fVVj. 

(20)  Montesquieu,  after  giving  an  accurate  accouat 

*  of  the  conftitution  of  England,*  fays,  '  It  is  notmyba- 
•     *  fincfs  to  examine,  whether  the  Englifh  aiJually  enjoy 

'  liberty,  or  not.     It  is  fufficient  for  my  purpofc  to  ob- 

*  ferve,  that  it  is  eftabliflied  by  their  law5\  and  I  iiKJuir^ 

*  no  further.'     Sp.  L.  b.  xi,.  c.  6. 

(21)  Sp,  L.  b.  xii.  €♦  I. 

le^i^/Iatk'fi 
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kgijlattve^  or  that  which,  jn  decrees,  edids,  or- 
ders^  or  laws  (2^),  freely  jxromulges  the  idUI  of 

(22)  '  Law,  \v\  general^  is  human  reafon  ;   inasmuch 

*  as  it  governs  all  the  inhabitants  of  the  eariili  :  the  poli-  " 

*  tical  and  civil  laws  of  each  nntion  oaght  to  be  oiiJy  the 

*  particular  cafes  In  which  this  human  wLfdom  js  appHed.' 
Sp.  L.  b.  i.  c.  3.  "     . 

Sir  William  Blackstone  defines  municipal,  law  to 
be   *   a  rule  of  civil  conducl,   prefcribed  by  the  fupreme 

*  power  in  a  ftate,  commanding  what  is  rights  2in6'prohi- 

*  biting  what  is  lurong.'     Com.  introd.  f.  2, 

But  *  men  are  governed  by  feveral  kinds  of  laws  ;   by 

*  the  law  of  nature  ;  by  the  divine  law,  which  is  that  of     • 
^  religion  j  by  ecclefiartical,  otherwife  called  canop  law, 

*  which  is  that  of  religious  polity;  by  the  law  of  nations, 

*  which  may  be  conhdertd  as  the  civil  law  of  the  univerfe;, 
'  in  which  fenfe  every  nation  is  a  citizen  ;  by  the  general 

*  political  lawy  whofe  objciSl  is  that  human  wifdom  which 
'  h^s  been  the  fotindation  of  all  focieties  ;  by  the  pdrticu* 

*  lar  political  law y  which  relates  to  each  fociety  j  by.tbc  . 

*  law  of  conqueft,  founded  on  this,  that   one  nat'iort  has 
\  bfen  willing  and  able,  or  has  had  a  right  to  ojftr  vio- 

*  Icnce  to  another;  by  the  civil  law  of  ev^ry  fociety^   by 

*  which  a  citizen  may  defend  his  pofleffions  and  his  life, 

*  a^ainft  the  attacks  of  any  other  citizen ;  in  fine,  by 

*  domeftic  law,  which  proceeds  from    a    fociety's  being 

*  divided    into  feveral  families,  all  which  have  need  of  a 

*  particular  government. 

*  There  are,  therefore,  different  orders  of  laws,  and 
'  the  ftiblitnity  of  human  reafon  confifts  in  perfeftly  know- 
'  ingto  which  of  thefe  orders  the  things  that  are  to  be  de- 
^  teripined  ought  to  have  a  principal  relation,  and  not  to 

*  throw  into  confufion  thofe  principles  which  fliould  go- 

*  vern  mankind.*     Sp.  L.  b.xxvi.  c.  i.  ...    * 

T  4  tbt 
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thefocktyy  and  the  executwcy  or  that  which  is  to 
carry  thefe  decrees,  edifts,  orders,  or  laws  into 
execution,  are  fo  formed  and  diftributed, 
as  freely,  independently,  and  without  de- 
viating from  their  duty,  to  perform  their 
pfEce,  The  latter  power,  as  affeding  the 
fubjeSy  civilly  or  criminally,  is  called  thtjttd'h 
cial  power;  as  it  concerns  the  national  govern'^ 
mcnty  fimply  the  executive^ 

When  both         When  the  legiflativc,  executive,  and  ju* 

civil  and  fo- 

liti(a(  liberty  diclal  powers  are  rightly  conftituted  and  difc 
tributed,  th^  nation  has  taken  a  good  ftep  to- 
wards pbtainiag/o/zV/V^z/  Ubertyt  Whea  thefe 
powers,  particularly  the  legiflative  and  judi-^ 
cial,  ve  alfp  properly  executed,  in  regards 
the  perfons  and  property  of  th  peopky  the 
JiibjeS  may'  be  faid  to  enjoy  civil  liberty. 
And  when  thefe  three  powers  in  matters  of 
governments  efpecially  the  legiflative  .and  ex* 
ecutive,  are  prpperly  conftityted,  and  freely 
^nd  independently  executed,  then  the  nation 
will  have  its  will,  not  only  duly  promulgated^ 
tut  alfo  duly  executed  \  and  poflefs  both /(?- 
litical  liberty  dmdpowcr^ 
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CHAP-     X. 

Tbe  fame  SubjcR  continuech 


TN    defpotic    or    tyrannical   (i)   govern-  Thecaufcof 

ments  (2),  the  three  powers  are  united ;  as, 
at  prefent,  in  Turky  j  and,  in  former  times. 


(i)  I  here  mean  by  tyranny  what  is  meant  by  the  term 
in  its  ufual  acceptation,  a  government  in  every  depart<.> 
ment,  legiflative,  executive,  and  judicial,  by  will,  and 
not  by  law ;  and  not  in  the  fenfe  of  the  Greeks  and  Ro- 
mans, who  gave  this  name  to  all  who  had  fubverted  a  de« 
mocracy. 

*  There  would  be  an  end  of  every  thing,  were  the  fame 
^  man  or  the  fame  body,  whether  of  the  nobles  or  of  the 
^  people;  to  exercife  the  three  powers,  that  of  enabling 

*  laws,  that  of  executing  the  public  refolutions,  and  that 
^  of  judging  the  crimes  or  difl^rences  of  individuals/ 
Sp,  L.  b,  xi»  c.  6« 

But  *  there  are  two  forts  of  tyranny  j  the  one  real, 
^  which  arifcs  from  the  opprefEons  of  government  ; 
<-  the  other  is  fea^  in  opinion,  and  is  fure  to  be  (At 

*  whenever  thofe  who  govern,  eftabliih  things  ihocking 

*  to  the  turn  of  thought,  and  inconfiftent  with  the  ideas  of 

*  a  nation/     Sp.  L«  b.  xix.  c,  3. 

^  All  punifhm^nt,  which  is  not  derived  from  neceffity^ 

*  is  tyrannical.     The  law  is  not  a  mere  zSt  of  power ; 

*  things,  in  their  own  nature  indiflTerent,  are  not  within  its 
^  province/  Sp.  L«  b.  xix.  c.  14.  Eden's  Penal  Law, 
vol*  lii,  p,  298.  302.    Black.  Com.  b.  i.  c.  j.  p.  125. 

\i) .  Sp«L«  b.  xi.  c  &.  B^ACK.  Com.  b,  L  c.  7.  p.  269* 

in 
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in  this  country  (3).  But  wherever  this 
happens,  there^can^be  vno  liberty,  P(nvcr 
only  is  regarded.'    **  The  principle. of  the  go- 

•  vernment  is  fear  [j^)\  'The  will  of  the 
prince  is  the  fole  depofitary   of   the   laws. 

•    The   fubje£ls  groan  under  the  weight  of  a 
moft  frightful  oppreflion  (5).     ' 

Conftitntlon    t    \^  modern  monarchies,  the  prince  is  ia- 

of  modern 

monarchies,  yefted  with  no  more  than  the  legiflative  and 
^  executive  powers  (6).  But  here,  likewife, 
there  can  be  little  public  liberty.  Inftead  of 
enjoying  that  tranquillity  of  mind,  which 
the  opinion  we  have  of  our  fecurity  pro- 
.duces,    *  apprehenfions  arife,    left   the  mo- 

•  narch  fhould   cnaft  tyrannical  laws,  to  ex- 

•  ecute  them  in  a  tyrannical  manner  (7)/ 
Whenever  the  whole  legiflative  and  executive 
authority  is  united  in  one  and  the  fame  per* 
fon,  as  in  feme  mpnarchies,  or  one  and  the 
tlie  fime  body  of  men,  as  in  ariftocracies,  wc 
fliall  always  find  the  perfons  fo  inverted,  more 
careful  to  maintain  their  ov^n  power ^  thanin- 

.    (3)  Sec  NOTE   [WW]. 

f    (4)'  ^P-  ^'  b*  ^"-  c-  9-  (5)  Ihid.  b.  xi.  c.  6. 

•  (6) 'Sp.  L;  b.  xi.  c.  6.  Black.  Com.  b.  i.  c,  f.  p.  269. 
See  NOTE   [XX]..  (7)  Sp.L.  b.  xi..c.6.-^ 

clinablc 
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clinable.  to  advance /«3//V  liberty.  The  lawsy 
^nd  the  t/s^xes^  which  are  to  afFedt  the  people, 
ai\^  therefore  ought  to  be  eftablifhed  by  the 
will  or  confent  of  every  member  of  the  com- 
munity *  who  is  fuppofed  to  be  a  free  agent  (8)/ 
are  eftablifhed  only  by  the  will,  perhaps  the 
caprice  of  a  fingle  individual  (g).  The  public, 
though  fo  greatly  afFefted,  is  as  if  it  were 
wholly  unconcerned.  The  people  can  neither 
in  perfon,  nor.  by  their  reprefentatives,  pro-? 
pofe,  refolve,  reject,  or  impeach.  The  king-* 
^om  enjoys  fcarcely  any  liberty,  civil  or  po-r 
litigal.  .-  .    , 

.  But  in  England  the  government  has  been  — of  Eng- 
fo  happily  conftituted,  that  were  the  Itgijlativa 
body,  which  may  be  faid  to  be  compofed  of 
the  people^  as  vf^  formed \  the  executive  power, 
as  free  ; .  and  the  ffval^  ^which  is  a  branch  of 
the  executive,  as  well  fubdivided,  •  as .  the 
three  great  powers  of  government,  the  leglf- 
lative,  executive,  and  judicial  are  well  diftri- 
buted,*  perhaps   human    wifdom    could   not 

{%)  Sp. L.  b. xi.  c. 6.  Black. Com.  b. i.e. 2.  p.  158. 
'"(9)  Black.  Com.  b.  i.  c.  vii.  p.  269.  "Sp.  L.  b.  xii. 
«:,W    Set  NOTE  [YY].  .        '  ,  .         .         •     " 

contrive 
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contrive  a  frame  of  government  fo  well 
adapted  to  produce  both  liberty  and  ptnver ; 
liberty  to    the  fubjeft,    and   power  to  the 

ftate. 

That  the  fubjcA  might  enjoy  as  much 

liberty  as  is  confident  with  a  ftate  of  focicty, 

it  has  been  provided,  that  the  will  of  the  fo- 

ciety  (hall  be  confulted  in  the  making  of  laws, 

which  are  to  bind  the  fociety ;   whether  they 

be  defigned  as  fundamental  political  rules  for 

-  the  government  of  the  nation,  or  civil  inftitu- 

tions  for  the  guidance  of  the  fubjedt.    TTie 

people,  indeed,  do  not  a£bually  exercife  this 

funftion,  immediately,  in  perfon ;  for,  though 

this  may  be  ufual  in  fmall  republics,  it  is  im- 

pradicable  where  the  people  are  numerous, 

and  at  remote  diftances  from  one  another; 

but  it  is  exercifed  by  means  of  perfons,  chofcn, 

as  a  kind  of  committee,   by  and  amongfl 

themfelves,  as  their  reprefentatives  ;  perfons 

themfelyes  to  be  affedled  by  every  refolution 

they  may  form.     Binding  men  by  their  own 

intereft  was  thought  the  moft  likely  way  to 

fecure  the  virtue  of  the  reprefentatives,  and, 

confequently,  the  liberty  of  the  people*  Nor 

was 
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was  this  die  only  benefit  refulting  irom  a 
reprefentatioa  ;  ^  the  people^  by  this  zneansi 
^  obtained  the  great  advantage  of  difcuffing 

*  affiurs ;    for  Trhich,  collcdively^  they  arc 

*  extremely  unfit ;  which  is  one  of  the  greateft 

*  laconvemencies  of  a  democracy  (lo),' 

Lest,  however,  a  body  fb  iluduating  as 
that  which  is  temporarily  chofen  to  npveient 
the  people,  might  want  the  knowledge  that 
is  attained  by  experience;  and,  being  govern- 
ed by  popular  prejudice  or  caprice,  might 
produce  any  undigefted,  contradictory,  or 
injurious  refolutions,  another  body,  perma- 
nent in  its  nature,  eminent  for  birth,  pro- 
perty, piety,  wifdom,  and  valour,  was  wifely 
appointed  to  check  their  proceedings  (ii)t 
This  government,  in  fine,  was,  happily,  to 

(lo)  Sp.  L.  b*  xi.  c.  6.  The  power  of  the  people 
bring  checked  by  their  rqirefentatives ;  their  reprefentar 
tiVes,  hf  the  houfe  of  Lords  (the  foedal  peers)  $  and  both 
by  the  Crown  ;   ihews  <  the  great  advantage  which  this 

*  government  has  over  the  ancient  democracies,  in  which 
'  the  people  had  an  immuUaii  power ;  for  when  they  were 

*  n^ved  and  agitated  by  the  oratars^  thele  agitations  al» 

*  ways  produced  their  effects/     Sp.  h.  b.  xix*  c.  27. 

(xi)  Sec  NOTE  [ZZJ. 

a  extra<a 
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■  extract  the  eflence  of  every  regular/  jgbvera* 
ment  in  the  world,  an  equality  of  intcrejl  be- 
tween the  reprefentatives  and  their  confti- 
tuents,  and  confequently  the  virtue  pf  demo- 
cracy^  with  a  frequent  recognition  of  the  de- 
legated, power  by  the  people  ;  the  dignity, 
integrity,  and  permanent  wifdom  of  ar'iflo- 
cracy ;  and  the  majeflyiandHrength,  oxpower^ 
vf  monarchy.  -Without  the  confent  of  allnhefe, 
no  law  was  to  be  binding  on  the  people  {12). 

Under  a  government  thys.conftituted,  no 
wonder  it  was    difcovered,    '  that  the   true 

*  fundion  of  a  prince  was  to  appoint  judges, 

*  and  not  to  fit  as  judge  himfelf  (13) ;'  *  that 

(12)  Montesquieu,  fpeaking  of  modern  monarchies, 
which  he  traces  from  the  German  nations  that  conquer- 
ed the  Roman  empire,  cxprcflcs  himfelf  thus:   *  Atfirft 

*  the  Gothic  government  was  mixed  with  ariftocracy  aui 

*  monarchy  i  a  mixture  attended  with  this  inconvenicncy, 

*  that  the  common  people  were  bond-men.     The  cuftom 

*  afterwards  fuccceded,  of  granting  letters  of  infranchifc- 
^  ment,  and  was  foon  followed  hy  (o  perfect  a  harmony 
•«  between  the  civil  liberty  of  (he  people,  the  privileges 

*  of  the  nobility  and  clergy,  and  the  prince's  prerogati^c'i 

*  that  I  really  think  there  never  was  in  the  world  a  go- 

*  vernment   fo  well   tempered   as  that  of  each  fwrt  d 

*  Europe,  fo  long  as  it  lafted.'     Sp.  L.  b.  xi.  c.  8. 

(ij)  Sp. L.  b.  xi.  c.  II. 
:  -  •     *  thQ 
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*  the  ftatute  of  16  Charles  I.    c.  10.  which 

*  abolifhed  the  court  of  ftar-chamber,  fliovild 
'  take  care  efFedtually  to  remove  all  judicial 
.'  power  out  of  the  king's  privy  council  (14) ;' 
that,  inftead  of  being  ruled  by  the  private 
opinion  of  any  judge,  *  the  people  who  .live 

*  in.  fociety,  fhould  know  exadly  the  obliga- 

*  tions  it  lays  them:  under  (15) ;'  in  a  word, 
that  there  fhould  be  both  .'a  free  legiflaturc 
and  a  free  judicature.  The  Author  lately 
quoted,  who  was  an  admirable  judge,  accord- 
ingly tells  us,  *  that  liberty  is  the  dired  end 
^  of  the  Englifh  conftitution  (i6);'-  '  that 

*  England  is  the  freeft  nation'  that  ever  ex- 
'  ifted(i7).'-' 

-  It  is  an  obfervation  of  Gravina  (18),  that 
theco7ijun£lion  of  the  wills  of  individuals  conjii^ 
tutes  'what  we  call  a  C]NiL.Jlate.  And,  doubt- 
lefs,  where,  thofe  wills  are  duly  exprefled  by 
a  well-conftituted  legiflature^  and  duly  exe- 
cuted by  an  impartial  judicature^  the  Jubjeft 
will  enjoy  civil  liberty. 

(14)  Black.  Com.  b,  i.  c.  7.  p.  269. 

(15)  Sp,  L.  br  xj.  c.  6.  ,     '   (16)  Ibid.  b.  xi.  C.5. 
(17)  Ibid.  t.  xii/c,-20.     '       (rS)  Ibid.  b.  i.  c.  3> 

•  ^    But 
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But  the  moft  perfefl:  manner,  of  convey- 
ing the  will  of  the  fociety,  would  be  of  little 
avail,  without  fome  efied:uai  means  of  en-* 
forcing  the  execution  of  that  will.  It  is, 
therefore,  I  fuppofe,  that  Gravina  obfervcs, 
that  the  conjunSion  of  the  particular  F0KCE8 
<f  individuals  forms  the  politic  AL^tf/^  (19). 
With  us,  accordingly,  the  force  of  the  fo 
ciety  is  collected  and  united  together  under 
the  grafp  of  one  fceptre. 

Again,  obferve  the  wifdom  of  our  an- 
ceftors.  Satisfied  that  unanimity  of  counfels, 
uniformity  of  meafures,  fecrecy,  and  dedfion 
in  refolving,  and  ftrength  or  vigour  in  the 
execution,  could  no  where  be  expeded,  widi 
fo  much  probability,  as  in  one  perfon  ;  *  that 

*  power,  when  parcelled  and  difiufed,  is  never 

*  fo  well  reprefled  and  regulated,  as  when  it 

*  is  confined  to  a  fole  indivifible  feat  (20)/ 
they  determined  to  inveft  the  executive  power 
in  one  perfon.  Well  knowing,  where  the 
legillative  and  executive  powers  are  vefted  io 

(19)  Sp.  L.  b.  i.  c.  3. 

(20)  De  Lolme,  Conft.  Eng,  b.  ii.  c.  I9«  p«  504* 

different 
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different  perfons,  the  danger  of  the  legiflative 
power  ufurping  the  executive  j  and  aware,  if 
every  part  of  the  conftitution  were  not  free^ 
as  well  as  the:  fubjeft^  the  liberty  of  the  fub- 
jeft,  as  at  Rome!  (2 1),  nluft  perifli  with  that  of 
the  conftitution ;  the  prince,  as  well  as  the  par^ 
liament,  was  eftablifhed  independent  2Li\dfree. 
To  prevent  the  legiflative  body  from  accroach- 
ing the  executive  authority,  the  monarch  was 
ihielded  with  the  power  of  giving  a  negative 
to  any  proceedings  which  might    efFedl  his 
iftdependence.      To    fecurel   the    monarch's 
virtue,  the  fame  policy  was  obfcrved,  as  in 
conftitUting  the  parliament.      Human  nature! 
was  not. forced,  it  was  followed.     As  there 
muft  be  a  power  or  force  to  protefl:  the  civil 
rights,  the  life,  liberty,  and  property  of  every 
individual,  and  alfo  the  political  interefls  of 
the  conlmufiify  at  large,  it  was  thought  it 
would  be  more  certain  to  be  met  with  in  one 
great  fuperior,  than   many  equals ;   it  being 
.  true  to  a  proverb,  that  in  every  affair,  civil, 
political,     ecclefiaflicai,     military,     and   do- 
meftic,  par  in  parem  non    habct  poteftatem^ 

(21}  Sp.  L.  b.  xi.  c.  18. 

U  Power 
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Power  among  equals  is    only  the   ftrength 
of  party ;  and  parties  do  not  always  zQt  on 
public  principles.     In  general,  among  parties^ 
the  ignominy  of  injuftice  lofes  its  fting ;  and 
private  interefl:  and  ambition  outweigh  the 
public  good. ,   Afyftem,  therefore,  which  was 
to  take  the  executive  power  of  government 
from  party,  and  veft  it  in  the  majefty  of  one 
perfon,  was  the  bell  calculated  to  fecure/fr- 
Jbnal  liberty.     Were  an  infringement  of  the 
rights  oi property  to  be  feared,  from  a  profii- 
fion  to  favourites,  the  greateft  prodigality  to 
the  favourites  of  one  man,  would  be  a  trifle 
to  that  which  would  be  required  for  a  whole 
houfe  of  commons,  with  their  numerous  train 
of  relations,  expectants,  and  friends.     Were 
perfonal  avarice  to  be  dreaded,  one  voracious 
appetite  was  more  eafily  fatisfied  than  fivehun* 
dred.      To  prevent,  however^  all  infringe- 
ment of  property,  and  preferve  perfoaal  li- 
berty, the  monarch  was  to  be  placed  in  a 
fituation   fo   fupereminently  great,    that  he 
fhould  be  fuperior  to  ty try  fel/i/b  private  conr 
fideration  ;  fuperior  to  every  poffible  tempta- 
tion of  betraying  his  country.     Inteftine  dit 
cord,  or  foreign  force,  could  not  annoy  his 

fubjeds. 
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fubjedS)  and  the  king  be  happy;  In  Ihort, 
his  own  intereft  was  to  be  that  of  the  com- 
munity :  his  real  intereji^  to  make  his  people 
happy;  his  greateft  ambition^  the  glory  of  his 
Icihgdom. 

On  the  other  handj  our  ariceftors  were 
equally  cautious  that  the  executive  power 
fliould  not  aflume  the  legiflative.  Both  were! 
to  exift^  and  be  free  and  independent.  The 
one  was  to  confer  po^er^  the  other  liberty^ 
And  this  was  effeded  by  the  means  of  money. 

Had  the  executive  power  had  the  raiftng^ 
as  well  as  the  application  of  the  public  reve- 
nue, and  no  efFedual  provifion  had  been 
made  for  afTembling  the  legiflative  bodies, 
they  would,  probably,  never  have  been  per- 
mitted  to   meet  (22).      Arid  thus  the  two 

(il)  *  Were  the  legiflative  body  to  be  a  confiderable 

*  time  without  meeting,  this  would  put  an  end  to  liberty. 

*  For  one  of  thefe  two  things  would  naturally  follow  j 

*  cither  that  there  would  be  no  longer  any  legiflative  rcfo- 
^  liJtioaSf  and  then  thx:  State  wiould  fall  into  anarchy ;  or 

*  that  thefe  refolutions  would  be  taken  by  the  executive 

*  power,  which  would  render  it  abfolute/  Sp.  L.  b.  xi.  c.  6. 

U  2  powers 
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powers  being  united  in  one  perfon,  liberty 
could  not  have  exifted. 

Had  the  legiflative  aflembfies,  or  either  rf 
them,  had  the  dijpofaly  that  is,  the  applica* 
tiortj  as  well  as  the  raifing  and  appropriation 
of  the  taxes,  they  would  have  enjoyed  the 
executive  branCh  of  government ;  and  both 
the  powers  would  have  become  united  in  the 
legiflative  body ;  who,  not  being  all  in  the 
exalted  fituation  of  a  king,  private  views 
would  have  taken  place  of  public  virtue,  great 
contentions  convulfed  the  empire,  and,  ter- 
minating in  anarchy,  the  confequeuce  would 
have  been  a  total  want  oi  both  power  and  li^ 
berty. 

To  prevent  either  nconvenience,the  power 
of  the  purfe  is  divided.  That  part  of  the  le- 
giflature,  which  is  compofed  of  the  reprc- 
fentatives  of  the  people,  enjoys  the  fole  power 
of  granting  the  money  to  fuppJy  the  exigencies 
of  the  State.  When  granted,  the  executive 
power  has  the  fole  difpofal,  or  rather  s^ 
plication  of  it. 

But 
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But  as  either  of  thefe  two  powers  might  be 
liable  to  abufe,  proper  remedies  have  beea 
provided.  ^ 

In  cafe  of  a  criminal  difpofition  of  the 
public  money  (23)  by  any  of  the  king's  mi- 
nifters,  they  are  fubjefted  to  the  inquifitorial 
tribunal  of  the  houfe  of  commons.  The  houfe, 
indeed,  is  not  permitted  to  cenfure  the  king  j 
for  this  would  have  deftroyed  his  conftitlitional 
independence;  but  what  is  more  beneficial  to 
the  public,  they  may  impeach,  and  bring  to 
punifhment,  his  evil  and  pernicious  mini- 
fters  (24).  A  device  much  more  eligible,  than 
the  executive  power  being  direded  by  perfons 
irrefponfible  ! 

To  prevent  unwcWhy  motives  in  a  factious 
arifiocracyj  the  people  themfelves,  by  their  r^- 
frefentatives^  vftxt  to  be  the  judges  of  the 
neceffity  both  of  the  laws,  and  of  the  taxes  ; 
how  much  money  the  real  necefBties  of  the 
State  might  require,  and  the  ways  and  means 
by  which  it  might  be  raifed  with  the  leaft  pre* 

(23)  Sec  NOTE   [AAA]. 
{2.^}  Black.  Coip.  b.  i.  c.  2.  p.  i^5«  Sp,L.b.xi,c.6, 
U  3  judice 
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judicc  to  the  people.     To  fecure  the  repre- 
'  fentatives  from  faSlion^  they  were  not  to  be 

returned  through  any  permanent  private  in- 
tercft,  but  were  to  be  freely  eleded  by  the 
public.  To  fecure  them  from  corruption^  the 
taxes  were  to  charge  themfelves ;  they  were 
to  be  men  of  property,  who  might  be  afFeded 
either  by  too  much  prodigality  or  parfimony ; 
men  whofe  peculiar  private  intereft  was  to 
be  involved  in  that  of  the  public.  Like  a  jury, 
they  were  to  be  diflnterefted,  and  indifferent 
to  every  party ;  and  to  preferve  them  fo,  they 
were  (if  I  may  be  permitted  to  ufe  the  ex- 
preflion),  to  be  impanelled  only  for  one 
feffion  or  trial.  In  the  words  of  an  able 
Writer,  the  power  was  thought  fo  great,  as  to 
be  *  compenfated  only  by  the  brevity  of  its 
^  duration  (25).'  If  the  power  were  abufed, 
a  remedy  was  provided  fo  fimple,  that  it  re- 
quired, ^  in  its  application,  a  knowledge  only 
^  of  matters  of  fafl,  and  was  therefore  entirely 

*  within  the  reach  of  the  abilities  of  the  people; 
'  hut  a  remedy,  at  the  fame  time,  which  was 

*  the  moftefiedlual  that  could  be  applied  :  for, 

(25)  Sp.  L.  b.  51.  c.  3. 

^  a$ 
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^  as  the  evils  which  might  be  complained  of, 

*  would  arife  merely  from  the  peculiar  difpo- 

*  fitioi]LSof  a  certain  number  of  individuals,  to 

*  fet  afide  thofe  individuals,  was  to  pluck  up 

*  the  evil  by  the  roots  (a6).' 

C  H  A  P.    XI. 

The  fame  SubjeS  concluded.  . 

CUCH,  I  apprehend,  is  the  true  conftitution  Confequen- 
of  the  government  of  England.  Whether  from  itl"""^ 
the  three  great  powers  be  well  formed  and 
diftributed,  and  freely  exercifed ;  whether 
the  fubjed  enjoys  liberty^  and  the  State  power ^ 
mull  be  left  to  the  determination  of  the  dif- 
cerning  reader. 

As  the  laws  made,  by  the  legiflators  affed 
themfelves,  there  will  be  no  fear,  but  in  all 
things  which  concern  the  liberty  ofthefubjeSt^ 
and  in  which  the  legiflators  can  have  no  fe- 
parate  advantage,  they  will  be  well  made,  and, 
in  general,  duly  executed,  and  hence  the  per-' 
fedtion  of  civil  liberty  in  England. 

(a6)  Ds  LoiME>  Conft^  of  Eng.  b.  ii.  c.  11.  p.  290, 
xthediU 

U4  .         But, 
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But,  Ihould  the  greateft  part  of  the  repre- 
fentative  body  of  the  people,  inftead  of  be- 
ing the  real  temporary  reprefentatives  of  the 
public,  became  a  permanent  body  returned 
through  private  intereft ;  fiiould  the  whole 
popular  aflembly  be  chofen,  not  for  2iJhorl 
period,  but  for  a  Icng  fpfice  of  time  (i) ;  the 
conftitution  would  be  changed ;  the  democra- 
tic would  be  turned  into  an  ariftocratic  aflem- 
bly. If  the  members  fhould  then,  unfortu- 
nately, happen  to  be  no  longer  governed  by 
public  virtue,  but  by  private  intereft,  powtr 
might,  perhaps,  be  fought  for,  rather  thau 
liberty^  Under  the  pretence  of  grievances, 
^  and  the  colour  of  correcting  the  errprs  ancj 
mifcondu6t  of  minifters,  there  might  lie  con- 
cealed orders.  The  power  wifely  given,  of 
,  granting  fubfidies,  might  be  proftituted  to  the 

(i)  Dr.  Prxce  is  of  opinion,  if  the  reprefentatives  of 
the  people  be  chofen  for  long  terms  (efpecially  if  they  be 
chofen  by  only  a  part  of  the  community),  *  and,  during 
f  that  term,  they  be  fubjeft  tq  no  controiitl  from  their  con* 

*  ftituents,  the  very  idea  of  liberty  will  be  loft  \   and  the 

•  power  of  chiifing  reprefentatives  becomes  nothing  but  a 
f  power  lodge4  in  a  fnv^  to  chufe,  at  certain  periods,' 
[as  experience,  indeed,  has  fometimes  proved,]  'a  body 
^  pf  MASTERS  for  thcmf^lyes  and  the  r^ft  of  the  commu* 

i  f  nity  V    Obferv.  on  Civ.  Lib.  introd.  p.  lo. 

bafeft 
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bafeii  purpofes.     *  Inftead  of  the  wealth  of 
^  individuaU  conftituting  the  public  treafure, 

•  the  public  treafure  might  become  the  pa- 

*  trimony  of  private  perfo^e.     The  members 

•  of  the  commonwealth  might  riot  on  the 

*  public  fpoils,  and  its  ftrength  might  become 

•  the  power  only  of  fome  citizens,  and  the 

*  licentioufnefs  of  the  whole  community  (2)/ 
Should  the  form  of  government,  ngverthe^ 
lefs,  remain,  moft  likely  it  would  be  carried 
on  wholly  either  by  faction,  gr  corruption,  or 
both.  Uiider  fuch  a  frame  of  government, 
the  liberty  of  tlje  fubjeQ;  might  a  while  be 
preferved  j  but  power  having  become  the 
phief  objed  of  attention,  and  the  liberty  of 
the  conjlitution  being  overturned,  the  liberty  of 
tbffiibjeB  would,  in  time,  alfo  perilht 

.    We   may  reft  aflured,  that  the  liberty  of  The  political 

the  fubjed,  or  civil  liberty,  cannot  very  long  prince  as  ne^ 

be  preferved  without  political  liberty;  without  thaf  of  the 

the  gre^t  ppwers  which  copftitute  the  govern-?  P^^^*°^«'>'t 
ment  be  free.     And,  judging  from  the  evi- 
dence  which  hiftory  affords,  perhaps,   not- 

^2)  Sp.  L.  b.  iii,  c.  J. 

Yritjiftaqding 
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'    withftanding  the   bill   of  rights,    one  may 

venture  tp  aifirm,  it  is  as  neceflary  to  the 

prefervation  of  civil  liberty,  that  the  political 

liberty  of  the  prince  Ihould  be  fupportcd,  as 

inftances  in    that  of  the  pariiament.     For,  though  impri- 

thc  reigns  of  ^ 

Q^Eiiz.  and  foning  meitibers  of  pariiament  for  their  par-» 
liamentary  conduft  by  Q^ Elizabeth,  and  the 
long  intermiffion  of  parliaments  by  Charles  I, 
certainly  took  away  the  political  liberty  of  . 
parliament ;  yet,  in  each  inftance,  it  is  well 
known  *  the  kingdom  enjoyed  the  greateft 

*  calm,  and  the  fuUeft  meafure  of  felicity  that 
^  any  people,  in  any  age,  for  fo  long  time 

*  together,  have  been  blefled  with  (3)/  But 
when  the  parliament  took  away  the  political 
liberty  of  Charles  L  the  government  fell  into 
the  utmoft  confufion ;  *  the  ftrength  of  the 

*  State  became  only  the  power  of  private  ci- 
^  tizcns ;'  the  liberty  of  the  conftitution,  and 
of  the  whole  community,  was  turned  into 
licentioulhefs ;  and  quickly  followed,  in  re- 
gular progreflion,  the  moft  violent  fa£tion,  a 
civil  war,'  the  anarchy  of  a  commonwealth, 
and  the  tyranny  of  a  fingle  ruler. 

(3)  Lord  Clar.  Hift.  Rebel,  vol.  i.  b.  u  p.  58. 

KnqwinQi 
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Knowing,  then,  what  happened  in  the  time 
of  Charles  L  let. us  profit  by  experience.  This 
unfortunate  monarch,  fenfible  that  the  power  of 
the  Crown,  ^nd  that  which  was  claimed  by  the 
houfe  of  commons,  were  incompatible,  com- 
plained, *  that  the  commons  imitated  the  bad 

*  example  of  all  their  predeceflbrs  of  late  years, 

*  in  making  continual  encroachment3  on  hi^ 
^  authority,  in  cenfuring  his  whole  adminir 
^  ftration  and  condufl:,    in  difcufling  every 

*  circumftance   of  public    government,   and 

*  in  their  indired  bargaining  and  contrading 
^  with  their  king  for  fupply  (4) :'  and,  there- 
fore, in  order  ^  thfit  the  privileges  on  all  parts,' 
[that  is,  the  privilege  of  the  parliament  and 
the  prerogative  of  the  crown]  *  might  be  fa 

*  ftated  as  to  preferve  that  free  correfpond- 

*  cncy  which  had  been  ufed  of  old,!  he  fent 
repeated  meflages  to  both  houfes,  as  the  earl 
of  Clarendon  (5)  informs  us,  to  *  propound 

(4)  Hume's  Hift.  of  Gr.  Br.  vol.  vi.  c.  53.  p.  357. 

(5)  Hift.  of  Rebel,  vol.  i.  p.  309.  369.  433.  '  hi 
^  feme  of  thefe  publications,'  faid  to  be  penned  by  lord 
Cla^ekdok,  '  is  found  the  firft  regular  definition  of 
^  th«  conftitution,  according  to  our  prefent  idea  of  it, 

*  that  occurs  in  any  Englifli  compoHtion ;  at  leafl,  any 
«  publiihed  by  authority/  HvM&'s  Hift*  of  £ng.  vol.  vi. 
p.  585,  Note  [FFJ, 
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^  to  them,  that  they  would,  with  all  fpeed, 

^  fall  into  a  ferious  confideration  of  all  thofe 

*  particulars  which  they  thought  neceflary, 

*  as  well  for  the  upholding  and  maintaining 

*  of  his  majefty's  juft  and  regal  ^authority, 
^  and  for  the  fettling  of  his  revenue,  as  for  the 
^  prefent  and  future  ejlablijbing  their  prm^ 
'  leges  {6y 

But  this  was  never  done,  pr  attempted. 
So  far  indeed  as  related  to  the  kiJig  s  preroga-- 
tive^  the  houfe  of  commons  were,  pr  rather 
had  been,  fufficiently  attentive,  in  pafEng  the 
petition  of  right ;  the  ads  for  abolifhing  the 
high-commiffion,  the  court  of  ftar-chamber, 
and  the  oppreffions  in  the  ftannery  court ;  for 
fixing  the  meets  and  bounds  of  forefts,  and 
the  nature  of  foreft  laws ;  for  relinquiihing 
tlie  long  ufed  right  of  laying  impofitions  upon 
foreign  trade ;  the  prerogatives  concerning 
Ihip-money,  the  office  of  clerk  of  the  market, 
the  ancient  foedal  power  of  conferring  the 
order  of  knighthood,  and  the  prerogative  of 

(6)  See  NOTE  [BBB]. 

making 
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making  falt-petre  and  gun-p5wder;  and,  fi- 
nally, the  a£t  for  triennial  parliaments,  and 
that  more  fatal  one,  which  rendered  them 
perpetual* 

But  as  to  fettling  the  privilege  of  parlia- 
ment, in  the  words  of  De  Lolme^  *  they 

•  were  careful  not  to  touch  any  point  which 

•  might  materially  afFe£t  their  own  authori- 
y  ty  (7)/  It  was  not  an  eafy  matter  to  part 
with  power.  On  the  contrary,  they  were 
moft  anxious  to  increafe  it.  Inftead  of  com- 
plying with  the  king's  requeft  of  January  20, 
and  afcertaining  the  privileges  of  parliament^ 
as  well  as  the  prerogatives  of  the  crown^  the 
commons,  on  the  26th  of  January,  defired 
the  king  would  put  the  Tower  and  other  prin- 
cipal forts  of  the  kingdom,  and  all  the  mi- 
litia, into  the  hands  of  fuch  perfous  as  they 
fliould  recommend  to  him  (8).  When  the 
king  fent  a  meflage  to  the  two  houfes,  dated 
the  25th  of  Auguft  following,  propofmg,  that 
feme  fit  perfons  might  be  appointed  by  each 

(7)  Conft.  Eng;  b.  ii.  c.  4.  p.  234. 

(8)  CtAR.  Hift.  RebcU  vol.  i.  b.  iv.  p.  312. 

•    fide 
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fide  to  treat  of,  and  fettle  the  difFereaces  fub- 
fifting  between  them,  both  houfes  perempto- 
rily refufed  to  name  any,  unleft  the  king 
would  firfi  fubmit  himfelf  entirely  to  their 
authority  (9).  Afterwards^  when,  in  ihc 
eourfe  of  the  civil  war,  they  did  condefcend 
to  name  commiffionere,  the  treaty  broke  off; 
the  commiffioners,  on  the  king's  part,  de- 
claring, by  a  written  paper^  which,  at  the 
conclufioh  of  the  conference,  they  delivered 
to  the  commiffioners  appointed  by  the  pariia- 
ment,  *  that,  after  a  war  of  fo  many  years, 

*  entered  into,  as  was  pretended,  for  the  de- 

*  fence  and  vindication  of  the  laws  of  the 

*  land,  and  the  liberty  of  the  fubjed,  in  a 

*  treaty  of  twenty  days  they  had  not  demand- 

*  ed  any  one  things  that,  by  the  law  of  the 
•  *  land,  they  had  the  leaft  title  to  demand;  but 

*  infifted  only  on  fuch  particulars  as  were 

*  againjt  law  and  the  eftablifhed  government 

*  of  the  kingdom  (lo)/  And,  on  this  treaty 
failing,  although,  to  accomplifh  a  peace^  and 
fettle   all   difputes,  the  king  offered  to  tnift 

(9)  Clar.  Hift.  Rebel,  vol.  ii.b.  vi.  p.  7,8,9.  foLcJit. 

(10)  Ibid.  b.  viii.  p.  461, 

5  even 
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even  his  own  perfon  in  the  hands  of  the  par-^ 
liament,  and  for  their  better  fecurity  in  his 
going  to  them,  to  difmantle  his  garrifons, 
and  that  his  followers  fhould  not  exceed 
three  hundred  perfons,  his  propofal  was  re- 
jeded  (1  !)•  In  few  words,  the  commons,  at 
laft,  efFedlually  united  in  themfelves  the  legif* 
lative  and  the  executive  authority* 

But  what  may  be  tolerable  in  one  perfon^ 
was  infupportable  in  a  multitude.  It  was 
foon(i2)  found,  that  this  form  of  govern-  . 
ment  was  not  calculated  to  give,  in  any  de- 
gree of  perfedion,  either  liberty  or  powen 
Such  a  government,  therefore,  could  not  have 
long  continuance. 

*  A  VERY  curious  ipedacle  it  was,'  fays 
Montesquieu,  *  in  the  laft  century,  tobe- 

*  hold  the  impotent  efforts  the  Englilh  made 

*  for  the  eftablifhment  of  democracy.  As  thofe 

*  who  had  a  fhare  in  the  diredlion  of  public 

(11)  ClAR.  Hift.  Rebel,  b.  ix.  p,  574. 

(12)  It  was  not  twelve  years  from  the  martyrdom  of 
Charles  L  to  the  refloration  of  Charles  II. 

*  affairs 
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*  affairs  were  void  of  all  v/r/i/^,  as  their  am- 

*  bition  was  infiamed  by  the  fuccefs  of  the 

*  mod    daring    of    the    members  (13);   as 

*  the.  fpirit  of  a  faSIion  was  fupprejfed  only  hj 

*  that  of  a  fucceeding  fadlion^  the  government 
»                    *  was    continually    changing }    the    people, 

*  amazed  at  fo  many  revolutions,  fought  every 

*  where  for  a  democracy,  without  being  able 

*  to  find  it.     At  length,  after  a  feries  of  tu- 

*  multuary  motions  and  violent  fhocks,  they 

*  were  obliged  to  have  recourfe  to  the  very 

*  government  which  they  had  fo  odioully  pro- 

*  fcribed(i4)/ 

ofthcking*s  Notwithstanding  all  this  dear-bougk 
ami  executive  experience,  the  conftitution  of  the  Englifli 
^^^^*  government  feems,  as  yet,  to  be  but  imper- 

fectly known.  Some  imagine,  that  the  king 
is'vefted  with  an  almoft  boundlefs  authority; 
wliile  others  conceive  the  power  of  the  mo- 
narch is  confined  within  the  narrowed  limits; 
that,  in  his  legijlative  charadet,  he  can  bardy 
call,  prorogue,  and  diflblve  the  parliament, 
and  fay  no  when  they  meet ;   in  his  executive 

(13)  Cromwdk  (14)  Sp,  L.  b.  iii.  c.  y 

capacity, 
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capacity,  little  more  is  required  from  him  than 
to  appoint  his  miniilere. 

Yet  this,  fmall^s  it  may  feem,  is  by  fome 
thought  too  great ;  fuch  is  the  meretricious 
luft  of  power,  even  liberty  is  made  a  pander  to 
procure  it.   One  branch  of  the  government  is, 
to  have  the  liberty  to  take  away  the  liberty  of 
another.    The  liberty  of  thtfupr^me  executive 
magiftrate,  and  confequently  the  power  of  the 
State,   is  to  be  deftrbved  ;  although  fuch  li- 
berty confifts  only  in  appointing  the  fubordi-^ 
nate  executive  minifters,  who  are  refponfible 
for  their  conduft  to  the  Public ;  and  although, 
againft  them,  even  malice  itfelf  can  frame  no 
accufation. 

From  one  fide  we  arc  told,  that,  in  the 
exercife  of  the  royal  negative,  which  is  the 
monarch's  own  perfonal  adt,  he  is  as  free, 
abfolute,  arid  uncontroulable,  as  either  of  the 
other  branches  of  the  legiflaturej  that,  in  the 
exercife  of  that  part  of  his  executive  autho- 
rity, -which  confifts  in  appointing  the  mini- 
fters -who  are  to  execute  the  meafures  of  go- 
vernment, and  is  likewife  his  own  perfonal 

X  ad. 
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aft,  be  Is  equally  free  and  uncontroulaWc ; 
and  that  thofe  afts  only^  which  are  perform- 
ed minifterially  by  others,  arc  any  way.  im- 
peachable or  queftionable ;  while  others  fcniple 
not  to  aflSrm,  that  *  the   feveral  powers  nc- 

*  ceflarily  vefted  in  the  monarch,  whether  for 
*"  the  execution  of  the  laws,  or  for  the  nom- 

*  nation  to  magtjlracy  and  office^  or  for  con- 

*  dufting  the  affairs  of  peace  and  war,  or  for 
^  ordering  the  revenue,  fhould  all  be  exer- 

*  cifed  on  grounds  different  from  tbc  li^ngi 

*  or  policies  of  a  COURT  (15V  Nay,  the 
Author  to  whom  I  allude,  whofe  perform- 
ance is  the  rather  to  be  taken  notice  of,  as  it 
is  faid  to  contain  the  political  creed  of  a  par- 

(X5)  B — e's  Thoughu  on  thi  Caufe  oftht  Difcontenti^ 
p.  41.     So,  whatever  pretences  were  made  ufe  of,  '  tbc 

*  real  aims  of  the  tribunes  at  Rome,  were  at  the  conful- 

*  ihip,  the  praetorlhipy  the  priefthood,  and  other  ofices 

*  of  executive  power,  which  they  were  intended  to  coo- 

*  troul,  and  not  to  fliare.*  (De  Lolm£,  Conft.  Eng. 
b.  ii.  c.  15.  p.  333.  4th  edit.)      *  But  when  all  dicir 

*  views  of  that  kind  were  accomplifliedy  the  repuUic  U 

*  not  for  all  this  enjoy  more  quiet^  nor  was  the  intercft  of 

*  the  people  better  attended  to  than  before  j  new  ftnxggte 
^  then  arofe  for  a&ual  adtniifion  to  thofe  places;  forpr> 

*  curing  them  to  relations,  or  friends ;  for  goycnunenB 

*  of  provinces,  and  for  command  of  armies.'  Dl  LoLMl, 
Con&Eng.  brU.  c*  15.  p.  335,  4th  e<fit« 

4  ticttiar 
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dcular  party  (16)^  goes  fo  far  as  to  declare^  that 
fewer  ought  to  be  the  *  firft  purpofe  of*  what 
he  calls  *  every  honourable  conhe^^ioii  (17).* 
The  reafon  he  gives^  indeed^  is  fomewhat 
Imgular  j  but>  perhaps,  it  may  ferye  to  Ihew 
the  principles  by  which  he  is  governed.  Take 
his  own  words :  *  In  arbitrary  govemtnentSi 

*  the  conftitution  of  the  minlftry  follows  the 

*  conftitution  of  the  legiilature ;  and,^  (ftrange 
Its  the  reference  niay  be !)  *  it  itiuft  be  fo  in 
'every  fort  of  government  (18).'  Inftead 
of  looidng  upon  the  houfe  of  commons  as 
the  guardians  of  liberty ^  this  Author  fecms 
to  conlider  them  as  inVefted  with  every 
power  of  the  State ;  and,  in  a  manner,  the  fole 
goveriiors  of  the  kingdom.  •  As  power ^  fays 
he,  *  is  attached  to  certain  fituations,  it  is  a 

*  duty  to  contend  for  tbefeJituations{t^y  *  It  is 

(16)  The  dangerous  tenets  maintained  in  this  pamphlet 
were  lately  introduced  openly  into  the  houfe  of  commons, 
in  the  form  of  a  motion,  or  nprefentatUn^  as  it  was 
called,  of  an  uncommon  length,  by  Mr.  Burke.    . 

(17)  B  <*— --  ^s  Thoughts  on  the  Caufe  of  the  Difcon- 
tents,  p.  iio. 

(18)  IfaM«p.43.    See  NOTE  (CCC]. 

(i^}^  B<-~-B'8  Thoughts  on  the  Caufe  of  the  Difcon- 
tents,  p.  II i« 

X  2  Mhc 
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*  xhejirft  duty  of  parliament  to  refufe  to  fup- 

*  port  government  (20),  until  this  power  be 

*  obtained  (21).'  Another  avers,  that  the 
houfe  of  commons  ought  to  enjoy  a  negative 
on  the  king's  nomination  of  minifters.  In 
the  time  of  Charles  I.  It  is  true,  the  parlia- 

(20)  See  the  very  contrary  to  this  opinion  In  nearly  the 
laft  words  of  this  performanae.  If,  however,  we  may 
believe  the  Jnnual  Sjgijhr  (for  the  year  1782,  p*  iSsOi 
Mr.  Fox,  in  the  houfe  of  commons,  in  giving  the  xta- 
fon  for  his  refignation,  when  the  earl  of  Shelburne  was 
appointed  prime  minifter,  faid,  ^  That  tbofe  who  went 
^  into  office  on  public  principles,'  [and  who  would  ac- 
knowledge  they  went  into  office  on  any  other  than  public 
principles  ?]  '  not  only  bad  a  rights  but  diat  it  was  tbdr 
^  duty^  to  be  fatisfied,  that  none  were  introduced  into  the 

*  cabinet  who  were  hoftile  to  thofe  principles/  Whik 
the  earl  of  Shelburne,  in  the  upper  houfe,  the  day  follow- 
ing,, fpeaking  on.  the  fame  fubjefl,  and  faying,  as  we 
learn  from  the  fame  authority,  p,  187.  that  <  he  could 

<  not  lightly  give  up  all  thofe  conftitutional  ideas,  which, 

<  for  feventeen  years,  he  had  imbibed  from  his  mailer  in 

<  politics,  the  late  earl  of  Chatham  i^  acquainted  the  houfe, 
that  '  that  earl  had  always  declared,  that  this  country 

*  ought  not  to  be  governed  by  a  party  or  fadion ;'  and 
added,  <  if  the  power  which  others  wiihed  to  affiune,  of 
*•  veiling  in  the  cabinet  the  right  of  appointing  to  aO 

*  places,  and  filling  up  all   vacancies,   fliould   once  be 

*  eftablifhed,  the  king  muft  then  refemble  the  king  of  d* 
^  Alarattas,  who  had  nothing  offovereignty  but  the  name.' 

(21 )  B E's  Thoughts  of  the  Caufc  of  the  Pilcofl- 

tents,  p.  44. 

meat 
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ment  faid  the  fanoie  thing,  exprefling  it  only  in 
other  words.  Then,  minifters  of  ftate  were 
to  be  approved  by  both  houfes  of  parliament. 
In  a  late  parliament,  *  a  firm,  efficient,  ex- 

*  tended,  and  united  adminiftration  (22),* 
could  be  formed  only  by  *  a  coalition  of  parties; 

*  a  coalition  of  great  and  comprehenfive  influ- 
^  ences ;  a  coalition  of  the  heads  of  great  and 

*  commanding  bodies  (23),'  Every  adion  of 
fuch  men  points  to  the  fame  object,  namely, 
to  aggrandize  the  power  of  the  houfe  of  com- 
mons, and  depreciate  that  of  the  crown.  The 
royal  negative  was  lately  laid  to  be  ufelefs,  if 
not  dangerous.  It  was  unconftitutional  to 
allow  the  fubjeift,  even  though  fuch  fubjed 
were  a  peer  of  parliament,  the  liberty  of  giv- 
ing, or  the  fovereign  the  liberty  of  receiving, 
advice  or  information,  though  in  circum- 
ftances  of  ever  fo  great  moment,  unlefs  from  per- 
fons  approved  by  parliament,  or  by  minifters 
who  had  parliament's  *  confidence^  But,  oa 
the  other  hand,  parliament  was  immaculate. 
Every  thing  that  would  increafe  their  power, 

(22)  See  fome  late  refolutions  of  the  h— fc  of  C s. 

(23)  L— d  N-^ — th's  fpeech. 
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was  to  be  encouraged.    *  The  boroi^hs  were 

♦  an  ufeful  nurfery  for  bringing  forward  fuc- 

♦  ceffions  of  genius  to  parliamentary  digni- 

♦  ty  (34).'  The  addition  of  an  hundred 
members  to  the  houfe  of  commons,  was  an 
advifable  meafure^  becaufe  it  would  increafe 
tbe  pow^r  of  the  parliament  \  or,  to  give  it  a 
more  popular  phrafe,  becaufe  it  would  in* 
creafe  the  power  of  the  people. 

But  let  us  confider  whence  comes  thia 
do^rine;  if  from  members  of  parliament 
pofielling  talents  for  debate,  or  holding  here- 
ditary or  permanent  feats  in  the  popular  af-* 
fembly,  may  they  not  feel  their  own  confe- 
quence  in  that  of  the  houfe  of  commons  ? 
May  they  not  conceive  that  the  increafiog, 
what  may  be  called  the  power  of  the  people^ 
may  fuhftantially  increafe  their  own  power  ? 

Let  every  man,  therefore,  make  ufe  of 
his  own  underftandingj  remember  the  arts  of 
jPi/iJlratus^  the  tyrant  at  Athens,  and  Oliver 
Cromwell  \  that  every  fadtion  is  always  go- 

(24)  Mr,  B b's  fpccch  in  the  houfe  of  commons, 

Angl,  Rpdiv.  p.  43. 

vemcd 
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veraed  by  fame  great  leader,  *  who  is  the 

*  more  abfolute,  in  proportion  as  the  nature  of 

*  his  power  k  lefs  clearly  afcertained  (25).' 
As  power  muft  be  trufted  fomewhere,  let  us 
confider,  whether  it  be  more  to  be  dreaded 
in  a  contentious  multitude,  where  all  the  hu- 
man paffions,  hatred,  envy,  jealoufy,  an  ambi- 
tious delire  of  riches  and  honours,  and  a  never- 
ceafing  party-fpirit,  conftantly  agitate  the  go- 
vernment ;  or  in  the  hands  of  a  fingle  perfon, 
.who,  being  in  the  elevated  fituation  of  a  king, 
is  to  be  confidered  as  fuperior  to  all  merce- 
nary motives,  and  as  ddfirous  of  peace  and 
tranquillity,  as  thofe  who  oppofe  him  wifh 
for  the  contrary.  Let  us  remember  we  are 
told,  by  one  who  is  feldom  miftaken(26), 
that  •  it  is  the  advantage  of  a  free  ftate,  that 

*  the  revenues  are  employed  in  it  to  the  beft 

*  purpofes,  and  that  it  admits  of  no  favour- 

*  ites ;  but  that  when  the  contrary  is  feen, 

*  and  inftead  of  the  friends  and  relations  of  a 

*  prince,  great  fortunes  are  amafled  for  the 

-    (25)  DeLolm£,  Conft.  Eng.   b.  ii.  c  14.  p.  321. 
4th  edit. 

{26)  Montesquieu's  Reflexions  on  the  Caufcs  of 
the  Rife  and  Fall  of  the  Roman  Empire,  p.  27. 
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^  friends  and  relations  of  all  perfons  who  haye 

*  any  fhare  in  the  government,  an  univerfal 

*  ruin  muft  enfue ;  that  the  laws  are  then  eluded 
^  more  dangeroufly,  than  they  are  infringed 
^  by  a  fovereign  prince,  who  being  always 
^  the  greatefl  citizen  in  the  State,   is  moft 

*  concerned  to  labour  at  its  prefervation.*  In- 
terefted  men  may  tell  ms  a  different  ftoryj 
but  we  may  depend  upon  it,  that  power  in 
many  hands  will  be  as  likely  to  be  abufed, 
and,  if  abufed,  will  be  as  unlikely  to  be  re^ 
medied,  as  when  intrufted  to  si  fingle  indi^ 
viduaL 

That  power  is  not  the  lefs  likely  to  be 
abufed,  for  being  in  the  hands  of  many,  wc 
-may  take  the  word  of  the  Author  of  Thoughts 
on  the  Caiife  of  the  Dtf contents^  himfelf  (27), 
when  he  tells  us,  that  ^  all  men  poflefled  of  an 

*  uncontrouled  difcretionary  power,  leading  to 

*  the  profit  and  aggrandizement  of  their  own 
^  body,  have  always  abufed  it  (28).^ 

If  abufed,  we  are  told  (29),  that  *  fubmif^ 

*  fion  vrill  not  only  be  as  grievous,  but  rcfift- 

(27)  Page  84.  (28)  Sec  NOTE    [ODD]. 

(29)  Differ Ution  on  Parties. 

<  ance 
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*  ance  much  more  diflScult,  when  the  legtfla^ 

*  ture  betrays  its  truft,  than  when  the  king 

*  alone  abufes  his  power.' 

And  the  truth  is,  that  if  the  legiflative 
aflemblies,  or  either  of  them,  fliould  ever 
acquire  a  fhare  of  the  executive  authority, 
and  fo  become,  as  it  were,  partners  in  power 
with  the  Crown,  farewel  liberty ! 

Power  would  immediately  become  the 
fole  obje£b  to  which  every  individual  would 
direft  his  attention.  Perfonal  liberty,  and  the 
fecurity  of  private  property,  for  which  our 
anceftors  have  frequently  fo  glorioufly  bled, 
would  be  deemed  fanciful,  and  unfit  to  be  the 
primary  objedls  of  government.  Royal  char- 
ters, though  confirmed  by  repeated  ads  of 
parliament,  and  rendered  void  by  no  a£ls  of 
forfeiture,  would  confer  no  fecurity  on  pro^ 
perty ;  the  habeas  corpus  a£i^  no  perfonal 
Jofety ;  and  the  liberty  of  the  prefs  (a  liberty 
which,  allowing  every  one  openly  to  deliver 
his  opinion  of  public  tranfadtions,  commits, 
iu  fome  meafure,  to  the  people  at  large,  cen- 

forial. 
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forial,  inquifitorial,  legiflative,  executive,  and 
judicial  authority  (30)  j  and  without  which, 
our  other  liberties  could  never  be  fuffidently 
fifted,  and,  confequently,  fufficiently  under- 
ftood  and  proteded),  would  be  iligmatifed 
and  abolijQbed. 

*  Amidst  the  alarms  that  may,  at  parti- 

*  cular   times,   arife  from  the  power  of  the 

*  Crown,  let  it,  therefore,  on  the  one  hand, 

*  be  remembered,  that  even  the  power  of  the 

*  Tudors  was  oppofed  and  fubdued ;  and,  on 

*  the  other,  let  it  be  confidered  as  a  funda- 

*  mental  maxim,   that,  whenever  the  profptS 

*  ^/'personal  POWER  fhall  offer  to  the  view 

*  of  the  members  of  the  legiflature,  or,  in  ge- 

*  neral,  of  thofe  men  whom  the  people  muft 

*  truft,  even  hope  itfelfis  dejlroyed  (31).* 

Men,  however,  are  not  wanting,  who, 
though  without  feats  in  parliament,  feem  to 
think  no  power  can  be  too  great  for  the  houfe 
of  commons.  A  confiderable  body  of  men 
have  lately  countenanced  fuch  dodlrines,  by 
declaring,  that  it  is  the  conftitutional  oflke  of 

(30)  See  NOTE  [EEE], 

(31)  Db  Lolme,  Conft,  Eng,  p.  450. 
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the  lower  houfe  of  parliament  ^  to  watch  and 
*  controiil  the  government  (32) ;'  by  which,  I 
underftand,  is  meant  the  Crown.  But,  is 
this  the  language  of  the  conftitution  ?  The 
houfe  of  commons  have  certainly  a  right  to 
watch  over  every  part  of  government,  eccle- 
fiaftical,  civil,  political,  maritime,  and  mi* 
litary. '  As  a  kgijlative  body,  they  have  a 
right,  in  every  cafe,  to  propofe  laws ;  and 
fliould  the  executive  power  engage  in  any 
expenflve  project  they  might  difapprove,  they 
have  a  right  to  withhold  thofe  fuppliee,  with- 
out which  the  fcheme  could  not  be  carried 
into  execution.  And,  as  an  inquifitorialfovrtx^ 
they  have  a  right  to  inquire  how  far  the  mi^ 
nifters,  employed  by  the  executive  power, 
have  executed  the  laws,  civil  or  political, 
which  have  been  enaded.  But,  wi}l  it  be 
faid,  they  have  any  other  right  of  controul  I 
By  the  bill  of  rights,  no  tax,  no  army,  cau 
be  raifed  without  their  confent :  but  does  it, 
therefore,  follow,  that,  in  the  true  fpirit  of 
the  conftitution,  they  have  a  *  right'  (33)  to 

(3a)  Circ.  Let.  Yorkfli.  Aflbc.  dated  Nov.  i,  i/Sst, 
(33)  Seethe  late  Refolutions  of  theH— feofC s, 

nfQ 
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ufe  their  privileges,  fo  to  controul  the  Crown, 
as  to  ftrip  it  of  its  juflr  prerogatives  (34)  j  and 
obtain,  not  any  liberty  for  the  fubje<3:,  but 
power  for  themfelves  ?  Would  not  this  be  a 
condu£t  juft  as  reprehenfible,  as  that  of  king 
Charles  I.  in  raifmg  money  by  his  preroga- 
tive, and  attempting  to  rule  without  a  parlia* 
ment  i/  But  when  at  the  Revolution  the  con- 
ftitution  was  fettled  by  the  bill  of  rights,  this 
was  a  cafe  which  was  never  fuppofed.  The 
prevailing  party  at  that  time,  notwithflanding 
the  recent  example  before  them,  could  not,  it 
feems,  conceive  it  poffible  for  the  people's 
reprefentatives  to  be  fo  abfurd  as  to  fubveit 
the  fundamentals  of  government,  and  difiblvc 

(34)  It  muft,  however,  be  obfenred  of  the  York- 
Ihire  Aflbclation,  that,  from  the  late  eledion  of  mem- 
bers for  the  county,  it  appears,  at  leaft,  one  part  of  tfte 
Aflbciation,  like  the  true  whig&  in  the  reign  of  Charles  I. 
had  no  intention  of  carrying  things  to  this  unconftitu- 
tional  extremity.  They  feem  to  have  known,  tha^  as 
the  fame  caufes  would  produce  the  fame  eiFe<^s,  the  fame 
ambitious  views,  the  fame  erroneous  opinions,  and  the 
fame  power,  would  produce  the  fame  calamities.  AdJ, 
as  the  objeS  of  the  conteft  at  the  laft  eledion,  feemgd 
to  be  no  lefs  than  the  prefervation  of  the  conftitution,  a 
fpirit  was  roufed  in  the  county  fuitabk  tQ  the  ipport^nce 
of  the  occafion. 

the 
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the  conftitution.  No  proyifion  of  thb  kiud^ 
therefore,  was  made.  But  we  may  gather 
fomething  of  what  was  intended.  The  houfes 
of  parliament  being  then  perfedly  fecured  in 
the  free  and  frequent  ufe  of  their  legiflative 
and  inquifitorial  fundions,  it 'was  declared, 

*  that  it  was  the  right  of  the  fubje£t  to  peti- 
^  tion  the  king,   and  all  commitments  and 

*  profecution  for  fuch  pf;jtitioning  were  ille- 

*  gal.'  And  this,  I  fuppofe,  was  thought  a 
fufficient  fecurity*u 

No  p'recife  boundaries,  however,  being  fet- 
tled, we  learn,  from  great  authority,  *  that 

*  it  is  the  want  of  knowing  in  wbofe  hands 

*  the  reins  of  government  ought,  in  particu- 

*  lar  cafes,  to  be  intruded,  that  has  occafion- 

*  ed  one  half  of  thofe  mifchiefs  which  are  apt 
^  to  proceed  from  milguided political  zeal  (35).* 
And,  in  order  to  induce  fome  abler  pen  to 
take  up  the  fubjedt,  it  may  not  be  amifs  to 
give  the  matter  a  little  attention. 

The  foundation  of  all  our  difputes  feems 
to  lie  in  the  following  reafoning.     All  go- 

(3S)  BiACKi  Com.  introd.  f,  ii.  p.  48.^ 
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vernments^  fay  certain  politicians,  were  in« 
tended  for  the  good  *of  the  people ;  and  as 
the  people  are,  therefore,  the  fource  of  all 
^ower,  and  the  houfe  of  commons  are  their 
reprefentatives,  by  confeqUence^  that  aflembly 
ought  to  be — ^I  don't  know  whether,  the  folc 
fovereign  power.  But  is  not  this  ftriking  at 
the  foundation  of  the  conftitution.?  Is  it  then 
admitted,  that  monarchical  power  is  ufelefs  ? 
Or  may  we  not,  as  reafonably,  fuppofe,  that 
one  great  man,  fuperior  to  all  private  viewsi 
may  be  as  likely  to  execute  the  laws  faith-^ 
fully,  as  a  fet  of  men  actuated,  perhaps,  by  no 
one  motive  whatever,  but  party-fpirit  (36)^ 
'  their  own  particular  private  views,  or  their 
ownperfonal  ambition?  But  even  admitting  the 
probability,  that  their  intention  might  be  as 
upright  as  their  prince's,  would  it  not  be  a 
dangerous  fyftem,  to  allow  the  government 

(36)  Mr,  Fox,  in  his  fpecch  on  the  Eaft-India  bill, 
the  I  ft  Dec.  1783,  which  has  been  publiflied^franldj  de- 
clares his  fentiments  on  this  head^  in  the  words  following  t 
As  to  party *>fpirit, '  tbat  I  feel  it,  tfaati  have  been  ever  under 
^  its  impulfe,  and  that  I  ever  (hall,  is  what  I  proclaim  to 
«  afl  the  world.'  But  let  me  a(k,  has  not  the  very  fame 
kind  of  fpirit  been  the  caufe  of  the  moft  of  our  political 
evils,  ever  iiace  the  fortunate  days  of  Q.  Elizabeth  ? 

to 
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to  be  carried  on  by  party  ;  by  thofe  who  can 
form  the  moft  powerful  connedioris,  or  what 
is  called  a  coaiition  or  union  of  parties  ?  Would 
not,  inftantly,  the  monarchy  be  overturned, 
the  fundamentals  of  government  be  fub  verted, 
the  conftitution  diflblved  ?    In  the  place  of  a 
free  government,  would  not  defpotic  power 
be  eftablifhed  iu  party  ;    the   moft   violent 
contentions  fucceedj   the  public  treafure  be 
wafted  in  corruption  and  prodigality;  the  force 
or  ftrength  of  the  fociety  be  divided,  weak-  , 
encd,  and  deftroyed  by  faElion  ;  the  accufers 
becoming  the  chufers,  perhaps  the  party  to 
be  accufed,  all  refponjibility  be  loft  ;  Hit  public 
intereji  negledted ;   and  the  nation  again  ex- 
perience all  the  licentioufnefs  and  mifery  of 
anarchy  t     In  fhort,   has  not  this  fpirit  '  rf 
party,  and  the  fuccefs  in  procuring  various 
emoluments,  with  which  it  has  been  attended^ 
been  the  chief  caufe  of  that  corruption,  that 
prodigality  of  the  public  treafure,  that  inde- 
cifion,  and  want  of  ftrength  and  vigour  in 
the  public  force,  which  all  confiderat?  men 
hsve,  with  fo  great  reafon,  deplored  ? 

And 
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And  when  we  reflet,  that  the  king,  in  his 
executive  capacity,  does  little  more  than  ap-> 
point  his  minifters,  who  are  amenable  to  par-* 
liament  for  their  condudt ;  that  his  fhare  in 
the  legiflature  is  principally  deiigned  to  proted 
his  prerogative ;  and  is,  therefore,  confined  to 
a  (imple  negative,  which  has  not  been  exer- 
cifed  for  near  a  century  j  is  it  not  aftonifh-' 
ing,  that  an  alarm  fhould  be  fpread,  of  either 
inclination  or  ability  in  the  Crown  to  annihi- 
late the  lioufe  of  commons  ?     The  prevailing 
party   at    the  Revolution,  by  declaring  the 
fufpending  or  difpenfmg  with  laws^  the  levy- 
ing of  tex^x,  and  the  raifing  an  army  by  regal 
authority,  without  confent  of  parliament,  to 
be  illegal ;    and  that  debates  in  parliament 
ought  not  to  be  impeached  or  quejlioned  in  any 
court  or  place  out  of  parliament ;    took  cf- 
fedual  care  to  protect  the  legiflative  aflem- 
blies,  not  only  in  the  exercife  of  their  legif- 
lative and  inquifitorial  rights,   but  in  their 
freedom  and  independence.     But  what  pro- 
.    vifion  was  made  to  fecure  the  like  freedom 
and  independence  in  the  executive  power  ? 

For 
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•For  my  own  part,  as  long  as  I  believe 
that  *  liberty  is  the  direct  end  of  the  Englifh 

*  conftitution  (37)/  I  ihall  rdmain  fatisfied 
that  every  part  of  it  ought  to  be  free ;  the 
conftitution,  as  well  as  the  fubjedt;  that  if 
any  man  fliall  be  *  impeached  or  queftioned' 
for  offering  his  advice  or  information  to  any 
one  part  of  the  legiflature,  the  greateft  men 
have  erred,  and  it  is  not  true,  that  this  is  '.  a 

*  free  ftate,  in  which  every  fubjedt,  who  is 

*  fuppofed  a  free  agent,    is  his  own  gover- 

*  nof  (38)  ;'  and  that  they  mift'ake  greatly, 
who  fupppfe  it  to  be  '  a  proof  of  the  found nefs 

*  of  the  principles  on  which  the  Englifh  con- 

*  ftitution  is  founded,  that  it  has  allotted,  to  the 

*  people  themfelves  the  province  of  openly 
'  canvaffing  and  arraigning  the  condudt  of 

*  thofe  who  are  inverted  with  any  branch  of 
^  public  authority ;   and  have  thus  delivered 

*  into  the  hands  of  the  people  at  large,  the 
«  exercife  of  the  cenforial  power  (39)**  Surely, 

(37)  ^P'  ^*  b.  xi.  c.  5.     Black.  Com.  Introd.  p.  6. 

(38)  Sp.  L.  b.  xi.  c. 6.  Black.  Com. b. i.e.  2.  p.  15!?. 

(39)  Montesquieu  tells  us,  *   That,  as  the  enjoy^ 

*  meni  of  liberty^  and  even  its  fupport  and  prefervation^ 
*-  confifts  in  every  man's  being  allowed  to  Ipcak  his 
^  thoughts,  and  to  lay  open  his  fentiments  ;  a  citi2en,  in 
<  this  Rate,  will  fay  or  write  whatever  the  laws  do  not  ex- 
«  prpfsly  forbid  to  be  faid  or  wrote/  Sp.  L.  b.  xix.  e.  27. 

Y  it 
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it  can  be  no  free  government  under  which  we 
live,  unlefs  every  conftituent  part  of  it,  the 
king,  as  well  as  the  lords  and  commons ;  the 
conftituents  as  well  as  their  reprefentative8{ 
in  fhort,   the  whole  legijlature\   which,  go- 
verning  every  part  of  government,  even  the 
different  branches  of  the  legiflature  itfelf,  U 
certainly  the  fupreme  power,   and  may  well 
be  called  the  government  (40) ;  the  executtve, 
which  ufubordinate  to  it ;  the  judicial,  which 
is  a  branch  of  the   executive ;    with   every 
other  part  of  the  executive :  or,  to  exprefs  the 
whole  in  one  word,  the  conjiitution^  in  every 
particular,  fupreme  and  fubordinate,  \itfru\ 
that  is,   poffcffed  of  the  political  liberty  of 
adin^,  each  power  within  its  own  fphere, 
freely  for  the  good  of  the  people ;  and  abridged 
only  of  that  natural  liberty,  which,  vritbout 
fome  reftraint  in  particular  cafes,  would  moft 
probably  be  ufed  by  men  in  power,  to  the 
^co^\t\  prejudice.    A  reftraint  which,  to  bor- 
grow  the  words  of  the  archbifhop  of  YORK, 

•  eftabliflied  law  impofes  for  the  good  of  the 

*  community  (41).' 

(40)  See  BtACK.  Com.  introd.  f.  ii.  p.  48,  quoted  ia 
p,  155. 

(41)  Sermon  preached  before  the  Society  forpnip' 
gating  the  Gofpcl  in  Foreign  Parts,  Feb.  ar,  1777. 

H0WEV£H, 
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However,  as  a  different  dodlrine  is  now 
held,  by  men  too  who  call  themfelves  the 

friends  of  the  people^  let  ufj  fhortly  inquire  into 
the  rcafon  of  the  royal  negative,  why  the  ex- 
ecutive power  dught  to  be  ktfpt  feparate  from 
the  legiflative  aflemWies,  and  the  danger 
which  may  arife  to  liberty,  if  ever  thofe  bodies, 
or  either  of  them,  fliould  obtain  an  unconfti- 
tutional  conttoul  over,  what  I  fhall  call  the 
royal  executive  power  ;  by  which  I  mean  here, 
only  the  right  of  the  king  to  chufe  his  own 
minifters,   in  contradiftindtion  to  that  minU 

Jierial  executive  power,  which  is  certainly 
fubjed  to  the  inquifitorial  jurifdiftion  of  the 

"houfe  of  commons. 

,  With  refped  to  the  propriety  of  the  royal  Concerning 
negative,  it  may  be  confidered,  firft.  On  the  Ugijiatiyi 
reafon of  the  thing;  fecondly.  On  the  autho-  higthcroyaf 
rity  of  (he  writings  of  the^moft  celebrated  po-  "^^sa^^^c. 
iiticians;    and,    thirdly,  On  the^  benefits  or 
difadvantages  with  which,  in  experience,  we 
have  found  it  attetided. 

The  argument  againft  the  royal  negative 
made  ufe  of  once,  if  I  millake  not,  by  one  of 
Y  2  the 
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the  king's  own  minifters  (which,  if  I  am  right, 
ought  to  be  attended  to  as  a  circumftance 
more  eklaordinary  than  ever  happened  before, 
in  the  word  of  times,  unlefs  in  thofe  of 
Charles  I. ;  and  as  containing,  therefore,  a 
lamentable  proof  of  the  weaknefs  of  the  pre- 
fent  government)  was,  that  this  prerogative, 
as  is  obferved  before,  was,  at  leaft,  ufelefs^ 
if  not  dangerous.  And  the  proof  of  its  ufe- 
leflhefs  was  reprefented  to  be,  its  not  having 
been  exercifed  for  a  great  many  years.  Non- 
,  ufer,  it  feems,  was  equivalent  to  mif-vitx. 
Moderation  and  abufe  in  the  exercifc  of  power, 
was  the  fame  thing.  I  admit  this  prerogative 
has  not  been  exercifed  for  many  ye^rs ;  or,  if 
it  be  liked  better,  that  it  can  not  be  exercifed; 
yet  what  does  this  prove?  Not  that  the  power 
ought  not  to  be  exercifed,  but  that  fuch  is  the 
power  of  the  houfe  of  commons,  it  can  not 
be  exercifed ;  or  elfe  fuch  is  the  weaknefs,  or 
want  of  ojcaiion  (42)  (and  if  want  of  occa- 
fion,  it  is  hoped  it  will  continue  much  longer), 
and  confequently  fuch  is  the  wifdom  of  the 
Crown,  that  it  h(is  not  been  exercifed  *  fmce 

(42)  It  is  hoped,  there  are  not  many  prerogatives  now 
that  want  either  abolifhing  or  abridging. 

*  the 
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*  the  beginning  of  this  century  (43).'  The 
argument  itfelf  then  feems  to  prove  only,  that^ 
if  the  exerdfe  of  the  prerogative  has  ever  been 
neceflary  of  late  years^  and  relinquiflied,  the 
ftrength  of  the  monarch  is  impaired  to  a  de* 
gree  exceeding  all  former  examples ;  that  a 
revolution  in  the  conftitution  has  taken  place 
infenfibly  fmce  the  days  of  (^Elizabeth,  the 
charadteriftic  of  whofe  reign  was  reverence  of 
authority  (44). 

It  the  fovereign  power  refides  (45),  and  it 
certainly  does  reiide,  in  the  three  branches  of 
the  legidature,  the  king,  lords,  and  commons, 
and  his  majefty's  fmall  remaining  power  of  a 
negative  fhall  be  denied  him,  furely  he  will 
no  longer  have  any  fovereign  power,  but  be 
reduced  to  the  condition  only  of  2^  fubjeSt. 
Whilft  the  head  of  the  fovereign  power,  fome 
refpefl;  may  be  paid  to  his  authority ;  but 
fhould  he  be  deprived  of  his  fhare  in  the  legit- 

(43)  The  laft  bill  which  was  rejcfled,  was  that  for 
triennial  parliaments,  by  king  William  III.  anno  169a. 
Db  Lolme,  Conft.  Eng.  b.  ii.  c.  17.  p.  405.  4tb  edit, 

(44)  Hurd's  Mor.  and  Pol.  Dial.  p.  140. 

(45)  Clar.  Hift.  Rebel,  vol.  i.  p.  491. 

Y  3  laturc 
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lature  (the  real  fovcreign  power),  and  himfclf 
be  commanded,  and  the  propriety  of  his 
meafures  conftantly  called  in  queilion,  re- 
proached, ridiculed,  and  thwarted,  what  re- 
verence can  be  e^cpefted  to  be  paid  to  his 
authority  ?  Will  the  people  any  longer  con- 
fider  themfelves  as  his  fubje^a,  and  pay  him 
that  allegiance  which  is  the  price  of  protec- 
tion, if  he  be  unable  to  afford  them  prc- 
tedion  ? 

Is  there  ?tny  danger,  then,  in  the  royal 
negative  ?  Can  it  infringe  any  law,  any  liberty 
of  the  people  ?  It  is,  as  I  conceive,  no  more 
than  a  declaration,  that  no  innovation  or  new 
regulation  fhall  be  made  at  the  time  it  is  ufed. 
^  And,  can  any  caution  he  too  great  in  doing 
that  which,  once  done,  *  no  authority  upon 
*  earth,*  without  the  fame  feveral  powers 
Ihould  again  haj>pen  to  concur,  and  unite 
together  for  the  purpofe,  *  can  undo  (46)  T 
The  injury,  from  paffing  an  aft  being  perma- 
nenty  may  be  dreadful.  The  lofs  from  poft- 
poning  it,  cannot  be  very  confiderable ;  being, 
in  reality,  •  no  more  than  the  temporary  fct- 

(46)  Black.  Com.  b,  1.  c.2.  p.  161. 

•  ting 
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*  ting  afide  of  fome  more  or  feft  ufcful  fpe- 

*  iulation  (47).* 

But  it  is  time  to  hear  better  Authority  than 
tnintk  Mr.  YokKE^  in  his  Confiderations  on 
the  Laiv  <f  Forfeiture  fqr  High  TrettfoH^  fays^ 
that  to  take  away  the  royal  negative^  l^ould 

*  tend  to  the  diflblution  of  thfe  conftitution 

*  of  the  gtivernmeiit  (48)/     MoNTESityjiEit 
tells  us,  that  *  the  executive  power  ought  to 

*  have  a  (hare  in  the  legiflature  by  the  poweif 

*  of  rejecting^  otherwife  it  would  foon  b* 

*  ftripped  of  its  prerogative^     Had  it  not  a 
^  right/  fays  he^  ^  of  putting  a  ftop  to  the 

*  incroachments  of  the  Icgiflativfe  body^  the 

*  latter  would  foon  become  dej^otk ;  for^  as  it 

*  might  arrogate  to  itfelf  what  authority  it 

*  pleafed,,  it  would  foon   deftroy  all    othet 

*  powers  (49).'     And  Sir  WitLiAM  Black- 
KtoKE  affirms^  that  ^  it  is  highly  neceflary 

(4}r)  Db  LolMe,  Conft*  Eng*  b»  ii*  c.  3.  p»  221* 
4th  edit. 

(48)  P.  tij.  The  kings,  in  the  heroic  times  of 
Greece^  having  no  negative  voice  in  the  legiflature,  wa» 
one  of  the  great  catifes  of  their  being  all  expelled  and 
banilhedk     See  Note  (4),  b,  iii.  c.  4,  p,  176. 

(49}  Sp.  L*  b«  xi«  9*  6. 

Y  4  *  for 
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for  preferving  the  balance  of  the  conftitu- 
tion,  that  the  executive  power  fliould  be  a 
branch,  though  not  the  whole,  of  the  le- 
giflature.  The  total  union  of  them^  fays  he, 
would  be  produElive  of  tyranny ;  the  total 
disjundion  of  them  for  the  prefent  would, 
in  the  end,  produce  the  fame  effeds,  by 
caufing  that  union,  againft  which  it  feems 
to  provide.  The  legiflature  would  foon 
become  tyrannical,  by  making  continual 
encroachments,  and  gradually  afluming  to 
itfelf  the  rights  of  the  executive  power. 
Thus,  the  long  parliament  of  Charles  L, 
while  it  aded  in  a  conftitutional  manner, 
with  the  royal  concurrence,  redrefled  many 
heavy  grievances,  and  eftabli{hed  many 
falutary  laws.  But,  when  the  two  boufes 
a(fu7ned  the  power  of  legijlation^  in  exclufton 
of  the  royal  authority^  Xhty  foon  after  afjumtd 
likcwife  the  reins  of  ad7ninifiration  ;  and,  in 
confequence  of  thefe  united  powers,  over- 
turned both  church  and  ftate,  and  eftabliflied 
a  worfe  oppreflion  than  any  they  pretended 
to  remedy.  To  hinder,  therefore,  any  fuch 
encroachments,  the  king  is  himfelf  a  part 
of  the  parliament :  and,  as  this  is  the  reafon 

•  of 
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*  of  his  being  fo,  very  properly,  therefore, 

*  the  fhare  of  legiflation,  i??hich  the  Confti- 
^  tution  has  placed  in  the  Crown,  confifts  in 

*  the  power  oirejeSing^  rather  than  refolving\ 

*  this  being  fufBcient  to  anfwer  the  end  pro- 

*  pofed.     For  we  may  apply  to  the  royal  ne- 

*  gative,  in  this  inftance,   what  Cicero  qb- 

*  ferves  of  the  negative  of  the  Roman  tri- 

*  bunes,  that  the  Crown  has  not  any  power 

*  of  doing  wrong,  but  merely  of  preventing 

*  wrong  from  being  done  (^o).' 

But,  perhaps,  it  will  be  contended,  that, 
though  it  is  the  king's  undoubted  prerogative 
to  give  his  negative  to  any  ad:s  of  parliament, 
yet  that  he  ought  X.o  follow  advice  in  giving 
it.  But,  whofc  advice  is  he  to  follow  ?  If  it 
be  anfwered,  His  parliament ;  it  is  as  much 
as  to  fay,  he  ought  to  have  no  negative :  for, 
how  can  thofe  advife  him  otherwife  than  to 
pafs  a  bill,  which  they  have  already  pafled 
themfelves  ?  If  it  be  faid,  he  ought  to  confult 
his  minifters,  and  they  ihould  be  looked  upon 

(50)  Black.  Com.  b.  i.  c.  2.  p.  154.  Sulla— tri- 
bunis  plebis  fua  lege  injuria  faciendse  poteftatem  ademit, 
auxilii  ferendi  reliquit.     De  LL.  3.  9. 

as 
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as  refponftbU  for  their  advice  to  thrir  fovc* 
reign,  in  his  legiflative,  as  tvel!  as  his  exe- 
cutive charadlef,  what  minifter  would  dare  to 
advife  a  meafure  aflented  to  by  a  body^  one 
part  of  which  can  aecufe,  and  the  other  con- 
demn him  for  fuch  advice  (51)  ?  It  is  plain^ 
therefore,  that,  as  the  two  houfes  of  pariia^ 
ment  are  intitled,  by  the  bill  of  rights,  to  *  free- 

*  dom  of  fpeech^*  and  that  their  proceedings 
In  parUailient  fhall   iiot  be   *  impeached  or 

*  qiieftloned,*  fo  the  monarch  fhould  have  the 
like  freedom,  and,  in  like  manner,  bis  *  pro* 

(51)  Lord  ClARtKDOK  feeitis  to  think,  it  is  not  only 
lawful,  but  a  duty,  to  difTuade  the  king  from  confentingto 
that  which  may  be  prejudicial  to  the  Crown  ;  at  leaft,  to 
tnake  that  prejudice  manifeft  to  him  ;  though,  as  a  pri* 
Vgte  perfoi),  it  were  wi&ed  for  the  matter  to  be  confented 
to.     See  his  Hift.  Rebel,  b.  iii*  p*  157. 

Sir  William  Blackstoj^^,  I  think,  fays,  that,  *  iji 
'  our  law-books  it  is  laid  down,  that  peers  are  created 
^  for  two  reafons,  v/2.  ai  €9nfuliHdum^  V  aidifmdendum 

*  rig^m^  to  adVife  the  king,  and  to  defend  him  V  ^ 
that  that  is  « the  reafon  why  the  law  gives  them  freedom 

*  from  arrcfts^  even  when  no  parliament  is  fitting;  the 

*  law  intendingi  that  they  are  always  afiifting  the  king 

*  with  their  counfel  for  the  commonwealth/ 

And  do  not  the  terms,  le  rot  s'advifira^  in  which  the 
king  exprcflcs  the  royal  negative,  imply  a  right,  if  he 
thinks  fit,  to  be  further  advifcd  i 

*  ccedings 
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*  ceedings  in  parliament  ought  not  to  be  VfOr 
^  peftdied  or  queitioned/ 

The  Author  lately  quoted  (52),  will  tell  us, 
that  •  if  the  two  houfes  of  parliament,  or 

*  either  of  them,  had  avowedly  a  right  to 

*  animadvert  on  the  king,  or  each  other,  or 

*  if  the  king  had  a  right  to  animadvert  on 

*  cither  of  the  houfes,  that  branch  of  the  le- 

*  giflature,  fo  fubjeft  to  animadveifion,  would 

*  inftantly  ceafe  to  be  a  part  of  the  fupreme 

*  power;  the  balance  of  the  conftitution  would 

*  be  overturned ;  and  that  branch  or  branches, 

*  in  which  this  jurifdiftion  refided,  would  be 
*"  completely  fbvereign.' 

And  if  it  fliould  fo  happen,  •  that  the  in- 

*  dependence  of  any  one  of  the  three  branches 

*  of  the  legiflature  (hould  be  loft,  or  ihould 

*  b^ome  fubfervient  to  the  views  of  either  of 

*  the  other  two,  there  would  foon  be  an  end 

*  of  the  conftitution.     The  legiflature  would 

*  be  changed  from  that  which  was  originally 

*  fet  up  by  the  general  confent  and  funda- 

(52}  BtACK.  Com.  b.  i,  c.  7«  p.  244* 
•^        '  *  mental 
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*  mental   afl:   of  the   fociety ;    and  fudi   a 
f  change,  however  effected,  is,  according  to 

*  Mr.  Locke,*    (who,   perhaps,  carries  his 
thqory  too  far),  *  at  once,  an  entire  diilblu- 

*  tion  of  the  bands  of  government,  and  the 

*  people  would  be  reduced  to  a  ftate  of  anar- 

*  chy,  with  liberty  to  conftitute  to  themfelves 

*  a  new  legiflative  power  {s3y 

Neither  the  powerful  writings  nor  ar- 
guments of  politicians,  are,  however,  fo  con- 
vincing as  experience.  We  are,  therefore, 
naturally  led  to  enquire,  how  the  royal  ne- 
gative has  been  exercifed  in  the  moft  happy, 
as  well  as  the  moft  unfortunate  periods  of  our 
hiftory,  Q^  Elizabeth,  of  glorious  memory, 
rejtded  bills,  '  not  in  (ingle  and  extraordinary 

*  cafes,  but  in  matters  of  ordinary  courfe,  and 

*  by  dozens  (54)  ;*  and  yet,  notwithftanding 
'    the  fatiions  arifing  from  the  reformation  of 

religion,  *  trade,*  as  we  have  before  obfervcd, 

*  flourifhed,  riches  increafed,  the  laws  were 

*  duly  adminiftered,  the  nation  was  reljpe^- 

(53)  Black.  Com.  introd.  f.  2.  p«5t* 

(54)  Hurd's  Mor.  and   Pplit,  Dial.  p.  i66- 

'  ed 
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*  ed  abroad,  the  people  were  happy  at  home  j^ 
no  complaint  was  made  of  the  want   of  a 

*  permanent,  efficient  adminiftration/  and 
prodigality  of  the  public  treafure  {^s)  was  a 
crime  unheard  of.  But  when  the  lawful  royal 
prerogative  of  diflblving  the  parliament  (56), 
and  negativing  thofe  ads  which  might  afFedt 
the  king*s  authority,  was  wrefted  from  Charles  L 
the  nation  was  plunged  into  an  abyfs  of  mifery* 
Thehoufe  of  commons  foon  aflumed  the  whole 
legiflative  authority  (57),  and  pafled  a  vote, 

*  that  whatever  was  enaded  or  declared  for 

*  law  by  the  commons  in  parliament  aflem- 

*  bled,  had  the   force  of  law;    and  all  the 

*  people  of  this  nation  were  'concluded  thereby, 

*  although  the  confent  and  concurrence  of  the 
^  king,  or  houfe  of  peers,  were  not  had  thereto/ 

(55)  All  the  cxpences  of  government  in  Elizabeth's 
reign,  amounted  only  to  18,000/.  a  year  (Burgh's  Pol. 
Difq*  vol.ii.p.  i02.)«  But,  lately,  Mr.  Southwell,  in 
his  fpeech  on  a  motion  for  a  dedu£lion  from  falaries  during 
the  continuance  of  the  war,  faid,  '  I  may  fuppofe,  that 
«  our  falaries  and  penfions  above  50/.  a  year,  amount  to, 

*  at  leaft,  a  million  fterling ;  if  I  faid  two,  I  believe  I 

*  fhould  not  be  miftaken.*    Burgh's  Pol.  Difq.  vol,  iil 
p.  99. 128. 

(56)  See  N0TE'[FFF]. 

(57)  Jan.  4,  1648. 

The 
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The  Conftitution  was  entirely  diflblved  (58), 
But  Charles  IL  being  reftored  to  the  mo- 
narchy, the  tonftitutibn  was  reftored  dfo; 
and  a  ftatute  (the  tjth  Charles  IL  c.  1.)  cft- 
aded,  *  that  if  any  perfon  fhould  malicionfly 

*  or  advifedly  affirm,  that  both  or  either  of 

*  the  houfes  of  parliament  had  any  leglfla- 
"*  tive  authority  without  the  king,  fuch  per- 

*  fon  fhould  incur  all  the  penalties  of  a  prae- 

*  munire  (59).' 

The  nett  thing  to  be  enquired  into  is, 
Whether  the  executive  power  ought  be  kept 
feparate  from  the  legiflative  affemblies.  This 
is  a  matter  fo  extremely  obvious  fo  every 
one,  that  little,  I  imagine,  need  be  faid  about 
it.  Mr.  De  Lolme,  fpeaking  of  the  troubles 
in  the  time  of  Charles  L  and  the  protefior- 
(hip^  faysj  *  that  an  attempt  to  eftablifh  liber- 
^  ty  in  a  great  nation,  by  making  the  people 

*  intetfete  in  the  common  bufinefs  of  govcm- 

(58)  It  was  faid  truly  by  Mr.  Pym,  that  *  Iftheprera- 

*  gativc  of  the  king  overwhelm  the  liberty  of  the  people,  k 

*  will  be  turned  to  tyranny  ;  if  liberty  undermine  the  pn- 

*  rogativej  it  would  grow  into  anarchy y  and  fo  into  to^fr' 
^  Jion.*    Lord  Clar.  Hift.  Rebel,  b.  v.  p.  403.  fol.  edit. 

(59}  Black.  Com.  b.  i.  c.  2.  p.  I6a. 

*  mcnt, 
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*  ment,  is  of  all  attempts  the  moft  chirhe- 

*  rical  (6o).*    And,   Montesquieu,   who,  ' 
Sir  WijLLiAM  Blackstone  (61)  tdls  us, 
generally  thought  and  wtote  in  thie  fpirit  of 
genuinie  freedom,  declares,  that  *  there  w^s 

'  one  great  fault  in  moft  of  the  ancient  re- 

*  publics ;  that  the  people  had  a  right  to  adive 

*  refolutions,  fuch  as  require  fome  execution, 

*  a  thing  of  which  they  are  abfolutely  inca- 

*  pable.     They  ought  to  have  no  hand  in  the 

*  government,  but  for  the  chufmg  of  repre- 

*  fentatives,  which  is  within  their  reach.  For, 
^  though  few  can  tell  the  exa£t  degree  of 

*  men's  capacities,  yet  there  are  none  but  are 

*  capable  of  knowing,    in  general,  whether 

*  the  perfon  they  chufe  is  better  qualified  than 

*  moft  of  his  neighbours.* 

NEltHSR  ought   •  the  reprefentative  body 

*  to  be  chofen  for  adive  refolutions,  for  which 

*  it  is  not  fo  fit ;  but  for  the  ehafting  of  law8, 

*  ot  to  fee  whether  the  laws  already  enaded 

^  be  duly  executed,  a  thing  they  are  very  ca^  .  ^ 

(60)  Conft.  Eng.  p.  53. 
(6)}  Com.  b.  i.  c.  i.  p.  145. 

3  ♦  pable 
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*  pable  of,  and  which  none,  indeed,  but  them- 

*  felves  can  properly  perform. 

*  Should  the  legiflative  power  ufurp  a 

*  fliare  of  the  executive,   the  latter  would  be 

*  undone. 

*  The  executive  power  ought  to  be  in  the 
^  hands  of  a  monarch ;  becaufe  this  branch 

*  of  government,  which  has  always  need  of 

*  expedition,  is  better  adminiftered  by  one 

*  than  by  many :  whereas,  whatever  depends 

*  on  the  legiflative  power,  is  oftentimes  better 

*  regulated  by  many  than  by  a  fmgle  per- 

*  fon  (63)/ 

(62)  De  Lolme  fays,  *  it  is  abfolutcly  neceflary,  for 

<  fecuring  the  conftitution  of  a  State,  to  reflrain  the  exe- 

<  cwtivc  power  5  but  it  is  ftill  mon  mceffary  to  njirain  tht 
^  legijlative;*  and  adds,  *  the  former  may  be  confined, 

<  and  even  is  the  more  eafiJy  fo,  when  undivided ;  the  Ic- 

*  giflative,  on  the  contrary,  in  order  to  its  being  retrained, 
^  fhould  abfolutely  be  divided. 

<  In  a  word,'  fays  be,  <  the  refult  of  a  diviflon  of  the 

<  executive  power,  is  either  a  more  or  lefs  fpeedy  efiablilh- 

<  ment  of  the  right  of  th§  Jirongefi^  or  a  continued  flace 
^  of;  war :  that  of  a  divifion  of  the  legiflative  power,  is 
«  either  truth  or  general  tranquillity.*  De  Lolmi, 
Conft.Eng.  b*  ii.  c.  3.  p.  21 9  222.  4th  edit. 

•  But, 


Chap.  XI.    GOVERNMENT  OF  ENGLAND.  337 

•  But,  if  there  was  no  monarch,  and  the 

*  executive  power  was  committed  to  a  certain 

*  number  of  perfons  feleded  from  the  legifla- 

*  tive  body,  there  would  be  an  end  then  of 

*  liberty ;  by  reafon  the  two  powers  would  be 

*  united,  as  the  fame  perfons  would  adtually 

*  fometimes  have,  and  would,  moreover,   be 

*  always  able  to  have,  a  Ihare  in  both. 

•  Nor  would  it  be  proper  that  the  legifla- 

*  tive  power  fliould  have  a  right  to  Jiop  the 

*  executive.     For,  as  the  execution  has  its 

*  natural  limits,  it  is  ufelefs  to  confine  it  j 

*  befides,  the  executive  power  is  generaUy 

*  employed  in  momentary  operations.     The 

*  power,  therefore,  of  the  Reman  tribunes 

*  was  faulty,  as  it  put  a  flop  not  only  to  the 
*.  legiflation,  but  likewife  to  the  execution  it- 

*  felf,  which  was  attended  with  infinite  mif» 

*  chiefs. 

•  But,  if  the  legiflative  power  in  a  free 

*  government  ought  to  have  no  right  to  ftop 

*  the  executive,  it  has  a  right,  and  ought  ta 

*  have  the  means  of  examining  in  what  man- 
f  net  its  /jwx  have  been  exefbted ;  an  ad-- 

Z  \  vantage 
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^  Vantage  which  this  goYcrnment  has  oVcr 
f  that  of  Crete  and  Sparta,  where  the  Cofmi 
^  and  the  Ephorl  gave  &o  account  of  their 
*  adminiftration  (63)/ 

AccanDiNGLY,  all  thofe  a€ts  of  the  cxc-? 
cutive  power,  which  do  not  belong  per/bnaJfy 
to  the  king,  but  are  executed  minificriaUj  by 
others,  are  fubjedled  to  the  animadverfion 
pf  the  houfe  of  commons. 

The  king  .  BOT  in  thofe  things  which  are  the  peculiar 

h^free  in  a£ls  of  royalty  itfelf,  I  apprehend  the  king  is 
whkVarcfis  ^-fi*ee,  independent,  abfolute,  and  uncon- 
o^nperfinal   tToulaBlc,  as  auv  Other  branch  of  the  con* 

acts.  .-  '  ', 

fiitiitioh*  '    ' 


"A  DIFFERENT  doftnne,  indeed,  formerly 
prevailed,  and  the.  greateft  miferies  enfued, 
feuti  at  the  Reftoration,  a  law  was  made  to 
declare,  *  that,  by  the  undoubted  zjoAfunda^ 
^  vaental  laws  of  this  kingdom,  neither  the 
^  peers  of  this  realm,  nor  the  commons,  nor 

*  both  together  in  parliament,  or  out  of  par- 

*  liameixt,  nor  the  people  cofledively,  or  rc- 


*  prefentatively. 
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^  prefeatativelyy  nor  any  otiier  jperfon^  wliaCr^ 

•  foever,  cvct  h^d,  have,  hath  or  ought  to 

*  have,  any  coercive  ^ovitx  over  the  perfons  of 

*  the  kings  of  this  realm  (64)/ 

In  giving  the  royal  negative  in  his  legt/la^ 
five  capacity,  the  king  ought  to  be  as  free, 
independem,  and*  abfolute  as  either  houfe  of 
patliament.  In  his  executive^  eharafker  he 
ought  td  be  as  free,  independent,  and  abfolute, 
in  appomting  his  xninifters,  as  the  legiflative 
ikflembties  are  in  accufmg  and  cotitifking 
them  (65),  From  the  nature  of  the  thing, 
the  king  Only  can  have  the  appoinfmeftt.  It 
would  be  abfiird  for  the  appointment  to  be 
lodged  in  either  of  thofe  bodies,  one  of  which, 
in  cafe  of  mal-condud,  muft,  as  I  have  faid 

(64)  12  Charl^  11.  c.  30.  See  alfo  Black.  Com.  b.  i. 

ic*  7*  p.  14^- 

.  (65)  The  king's  abfolute  power  of  appomtmg  tbe  irii- 
nifters  of  juftice,  or  judges,  though  queftioned  by  th^  par- 
liament in  the  time  of  Charles  I.  I  fu^pofe  is  not  how 
doubted.  But  I  would  obferve,  that  the  aa  of  fettlement 
{.la  k  13  WilMaai  III.  c.  a.)  direSed  tt»t  •  the  jmlges 

.  «  commiffions  ihould  be  made  fuamdiu  fi  bnugfffirint^ 
€  and  their  falaries  afcertained  and  eftabUlbed^  but»  upon 
<  the  addrefs  of  botb  houfes  of  parlianv^nt,  it  might  be 

•  lawful  to  remove  them«' 

Z  2  above. 
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above,  accufci  and  the  otber  condemiL  And 
as  the  accufers  and  judges  for*  then:  conduft 
iare,  fo  the  perfon  who.  appoints  fcems  to  be 
for  his,  accountable  to  no  tribunal  but  God 
and  his  ownconfcienoet 


.  *  For  whatever,  may  be  the  iflue  of  any 

*  examination  into ,  the  executive  authority, 

*  the  Ipgiflatiye  body  ought  not  to  have  a 

*  power  of  judging  the  perfon,  nor  of  courfe 

*  the  conduSi  of  him  who  is  intrufted  with  the 

*  executive  power.     His  .perfon  fhould  be 

*  facredjbecaufe,,  as  it  is  neceflary  for  the  good 
of  the  State  to  prevent  the  legillative  body 

*.£rom  rendering  themfelvcs   arbitrary ^  the 

*  moment  he  is  accufed  or  tried  there  is  aa 

*  end  of  liberty  (66).' 


't 


'    *  In  this  cafe  the  State  will  be  no  longer  a 

*  monarchy,  but  a  kind  of  republican,  though 

*  not  a  free  government*^ 

(66)  This  is  fo  true,  that  it  is  an  acknowledged  masfl 
of  the  Englifli  government,  that  •  the  king  (himfctf)  can 

*  do  no  wrong/ 

Bar 
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*  But  as  the  perfon  intrufted  with  the  ex- 

*  ecutive  power  (67)  cannot  abufe  it  without 

*  bad  counfellors,  and  fuch  as  hate  the  laws  as 

*  minifters,  though  the  laws  favour  them  as 
^  fubjeds;  thefe  men  may  be  examined  and 

*  J>uniihed,     An  advantage  which  this  go- 

*  vcrnment  has  over  that  of  Gnidus^  where 

*  the  law  allowed  t)f  no  fuch  thing  as  calling 

*  the  Amymonts  to  an  account  even  after  their 

*  adminiilration }    and  therefore  the   people 

*  could  never  obtain  any  fatisfadion  for  the 

*  injuries. done  them  (68)** 

FnoM  the  fpirit  therefore  of  the  Englifh  con- 
ftitution  I  am  fatisfied^that  none  but  thofe  I  have 
iKftinguifhed  by  the  appellationof  the  minifterial 
executive  power,  can  be  liable  to  be  impeached 
or  queftioned  for  their  condud,  in  any  other 
manner  than  as  fettled  by  the  bill  of  rights^ 

(67]  It  is  to  be  obferved  here,  that  Mont£S<^ieu  in 
this  place  ipeaks  only  of  the  counfeUors  of  the  king  in  his 
4X€Cutivi^  and  not  in  his  legijlativt  character.  And  Sir 
William  Blackston£,  I  obferve,  ufes  the  very  fame 
caution,  inhis  Com,  b.  i,  c.  2.  p.  155.  though  in  the  very 
page  where  this  is  mentioned,  he  makes  a  clear  diflindion 
betwixt  the  king's  le£ijlaiive^  and  the  king's  txtcutivt 
j>ower. 

(68)  Sp.  L.  b,  xi.  €•  6* 

2  3  '1»7 
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^  by  petitidn  to  the  king  (69)/  A  valuablefinan* 
chife  of  the  fubjeft,  which,  when  exerted  on 
proper  occafions,  has  generally,  in  the  end^ 
been  found  fufficient  to  prevail. 

*  Several  perfons  however  I  know  h^  a 
different  opinion,  and  entertain  much  more 
lofty  ideas  of  the  power  of  the  houfe  of  com- 
mons. But  fuch  perfons  would  do  well  to 
confider,  whether  one  branch  of  the  govern- 
ment ought  not  to  be  as  free  and  independent 
as  another ;  and  whether  if  thelegifladvebodies^ 
or  either  of  tbcnj,  indead  of  hquiring  into  the 
condud  of  the  executive  power,  ihould  afliim^ 
the  office  of  direding  its  operations,  there 
would  not  be  an  end  of  all  refponfibility,  on^ 
or  both  of  the  legiflative  aflemblies  would  not 
become  defpotic,  aqd  th^  conftitution  be 
deftroyed. 

(69)  The  Stat,  of  13  Charles  11.  c.  5.  to  prevent  die 

mifchiefs  attending  tumultuary  petitions,  which  bad  been 
made  ufe  of,  as  the  preamble  expreflcs,  *to  fenre  the  endi 
<  of  factious  and  feditious  perfons,  and  had  been  a  grett 

*  means  of  the  late  unhappy  wars,  confiifions  and  calami- 

*  ties,*  ena£ls,  that  no  petition  to  the  king,  or  cither 
houfe  of  parliament,  (hall  be  prefented  by  more  than  tfU 
perfons  at  a  time,  •    •  •       . 

^  '-  What 
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What  can  be  more  plain  and  fimple,  than  Tl**  obvioui 

'^  ^  *     '  ufe  of  rc- 

that  the  fupreme  executive  magiftrate  Ihall  ftrainin^  tbt 
appoint  his  ovm  fobordtnate  minilters;    and,  atjdinfpiring 
in  order  effedlually  to  fecure  their  fidelity  to   birty. 
the  public,  that  their   condudl  ihall  be  fub- 
jefted  to   impeachment  in  parliament  ?     On 
the  other  hand,  Ihould   furmifes,  jealoufies, 
and  apprehenfions  be   thought   fufBcient  to 
juftify,  upon  all  occafions,  an  arbitrary  inter- 
ference with  the  executive  power;    ihould 
the  houfe  of  commons,  *  without  anyfpecific 

*  objedion  (70),'  be  in  the  frequent  ufe  of  com- 
plaining againft  minifters,  or  of  a  want  of  con- 
fidence in  minifters  j  and  deem  a  bare  want 
of  confidence^  without  fignifying  *  any  fpecific 

*  reafon  for  their  opinion  (71),'  a  fuflScient 
argument  for  their  difmiffion,  would  not 
luch  interpofition  begin  (to  ufe  the  words  of 
king  James  I.  (72),  '  to  fhake  the  king*s  au- 
S  thority  in  the  choice  of  his  minifters  (73)  V 

(70)  The  words  ef  the  K-^g's  Anfwcr  to  the  Addrefii 
of  the  H— fe  of  Q ns. 

(71)  The  words  of  a  late  Addrefs  of  the  H— fe  of 
C— us  to  his  M y.    See  NOTE  [GGG], 

(72}  Clar.  Hift,  Rebel,  vol.  i.  p.  19, 
'  (73)  SeeNOTE  [HHH]. 

2  4  Grounding 
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Grounding  their  proceedings  on  fujpicion^  in- 
ftead    of  proofs    might   they    not   come  to 
*  Jiop  the  executive  power  T    Inftead  .of  being 
retrofpeftive,    fliould    their    power   become 
chiefly   profpedlive;    inftead    of  ufing  their 
inquifitorial  power  in  impeaching,  or  In  order 
to  impeachment,  fhould  a  pretended  want  of 
coTifidencc  only,  be  held  fufficient  to  ftop  either 
the  royj/ executive,  or  the  minifitrial  extaiuvt 
power,  would   not  the  inquifitorial  power  of 
the  houfe  of  commons,  immediately  become 
diSatorial ;   the  houfe  of  commons  become 
the  real   (  *cfl5cient')  executive  power  jj  be 
placed  in  the  ridiculous  fituation  of  chufers 
and  accufers,  and  perhaps  the  party  accufed; 
the  very  refponfibility  pretended  to  be  fup- 
ported,    be  annihilated ;    and    that   corrupt 
influence,  to  whofe  growth  fuch  averfion  i§ 
affedled,  be  in  reality  augmented  ? 

Whilst  the  executive  power  remains  where 
it  is  conftitutionally  placed,  there  can  be  no 
real  caufe  for  thofe  dreadful  apprehenfions 
which  fome  men  pretend  to  enteitain  of  it. 
What  minifter  would  now  dare  to  exercife  an 
arbitrary  power  over  any  man's  perfon  or  pro- 
perty; 
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perty ;  or  do  any  one  aft  intentionally  to  inj  urc 
.   the  interefts  of  his  country  ?     Should  any  one 
be  hardy  enough  to  do  fo,  would  he  not  be 
fure  to  meet  with  the  deferts  due  to  his  teme* 
rity  ?   But  fhould  the  executive  power  by  any 
means  devolve  upon  the  houfe  of  commons, 
would  the  prevailing  party  there  have  any  of 
thofe  fcruples,  or  be  likely  to  meet  with  any 
fuchchaftifement?     Indeed,  on  whom  could 
be  fixed   either  the   odium  or  the  punifli- 
ment  ?    Would  not  they  endeavour  to  fhelter 
themfelves  under  the  law  ?     Inftead  of  main- 
taining general  liberty ^  would  not  the  adls  of 
the  legiflature  be  calculated  rather  to  fupport 
their  own  power^  and  no  remedy  be  left  to 
the  great  body  of  the  people,  but  that  which 
is  ihocking  to  humanity  ? 

*  Power  being  become  the  only  kind  of 

*  fecurity  of  which  men  could    now   fliew 

*  themfelves  ambitious,  the  habeas  corpus  adt, 

*  and  in  general  all  thofe  laws  which  fub- 

*  je£ts  of  every  rank  mention  with  love,  and 

*  to    which    they    look   up   for    protection 

*  and  fafety,  would  be  fpoken  of  vnth  con- 

*  tempt^  and  mentioned  as  remedies  only  fit 

*  for 
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*  for  countrymen  and  cits :  it  even  would  not 
^  be  long  before  they  were  fet  afidc,  as  ob- 

*  flrufting  the  wife  and  falutary  fteps  of  the 

*  fenate* 

*  The  prctcnfion  of  an  equality  of  right  ia 

*  all  Xubjeds,   of  whatever  rank  an4  order, 

*  to  their   property    and   to  pcrfonal  fafitj^ 
^  would   foon  be  looked   upon  as  an  old* 

*  fafliion^d  do<flrine,  which  the  judge  himfclf 
^  would  ridicule  from  the  bench.     And  the 

*  liberty  of  the  prefs  (74),  now  fo  univerfally 

*  and  warmly  vindicated,  would,  without  lofs 

*  of  time,  be  cried  down  and  fupprefled,  as 

*  only  ferving  to  keep  up  the  infolcnce  and 

*  pride  of  a  refraftory  people. 

*  Present,  or  expefted,  perfonal  ponvcr 

*  and  independence  on  the  laws,  being  now 

*  the  confequence  of  the  truft  of  the  people, 

*  wherever  they  Ihould  apply  for  fervants, 

*  they  would  only  meet  with  betrayers,    CoTt 

*  rupting,  as  it  were,  every  thing  they  ihoiild 

*  touch,  they  could  confer  no  favour  uponW 
^  individual,  but  to  deftroy  his  public  virtue  j 

(74)  S#e  NOTE    [IIIJ. 

*  and 
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'  and  any  advancement  of  a  man  by  then! 
^  would  only  be  immediately  to  infpire  him 

*  with   views  direftly  oppofite  to  their  own, 

*  and  to  fend  him  to  increafe  the  number  of 

*  their  enemies  (75). 

*  Made  wife  by  the  examples  of  feveraj 
^  other  nations  (76),  by  thofe  which  the 
^  hiftory  of  this  very  country  affords,  let  the 

*  people  therefore,  in  the  heat  of  their  ftrug-^ 

*  gles  in    the    defence   of    liberty,   alwayg 

*  take  heed,  only  to  reach,  never  to  over^ 

*  fhoot,  the  mark— only  to  reprefs,  never  to 
^  transfer  and  diffufe  power  (77)** 

Thus,  if  wc  would  have  the  monarchy 
pure,  as  well  as  the  democracy,  prevent 
another  overfight  renewing  thofe  troubles 
which  happened  in  the  reign  of  Charles  I.  and 
prefervc  our  liberty,  we  recur  to  what  that 
king  recommended  to  the  parliament ;  to  have 
^me  means  devifed   '  for  upholding  and  main- 

'    (75)  ^K  LotME,  Conft.  £ng.  b.  ii«  c.  19.  p.  509,  4tli 
edit. 

(76)  Sweden  and  Poland  particularly, 

(77}  Pii  I/OIM^  Conft*  £ng.  b.  it.  c.  19.  p.  511*  4th 
JTditt 

*  taining^ 
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*  taining  his  majefty's  juft  royal   preroga* 

*  lives,   the  fettling  his  revenue,  and   ^fcer- 

*  taining  the  real  privileges  of  parliament  (78).* 

This  is  forcibly  expreffed  by  the  celebrated 
writer  lately  quoted  (79).  *  The  lefe  informed 

*  part  of  the  people/  fays  he,  *  may  look^  if 

*  they  chufe,  upon  the  crown  as  the  feat  of  the 

*  evils  they  are  expofed  to  ;  but  the  more  en- 

*  lightened  part  of  the  nation  ought  to  rc- 

*  member,  that  the  conftitution  can  only  fub- 

*  fift  by  virtue  of  a  proper  equilibrium — BY  A 

*  LINE   BEING    DRAWK    BETWEEN  POWEX 

*  ANDLIBERTY.' 

CHAP-    XIL 

Conclufion  drawn  from  the  Eleven  preceding 
Chapters. 

After  what  has  been  faid  in  the  eleven 
preceding  Chapters,  I  think  we  may 
fafely  conclude,  that  no  improvement  of  the 
government  will  be  effedlual,  which  does  not 
take  for  its  bafis,  the  eftablifhing  of  ite  real 
nature  and  principles;  that  any  will,  inde- 
pendent   of   that  of  the  people,   is  utterly 

{78)  CtAR.  Hift,  Rebel,  vol.  i.  jl  309.  369,  433. 

(79)  D^  LoLME,  Conft.  Eng.  b.  ii.  c.  19.  p.  511.  4* 

C<lit. 

repugnant 
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repugnant  to  the  nature  of  democracy ;  and 
that  virtue  in  the  houfe  of  commons,  and 
power  in  the  Crown,  are  indifpcnfible  prin-- 
ciples :  that  faftion  and  corruption  are  of 
moft  dangerous  tendency;  that  by  means 
of  corruption,  it  is  poflible  the  executive 
power  may  draw  to  itfdf  the  whole  le- 
giflativc  authority;  by  means  of  faction, 
k  18  perhaps  as  probable,  that  the  legif-^ 
lative  affemblies,  or  pne  of  them,  may  be- 
come the  executive- power;  thatifthe  legifla- 
tive  and  executive  powers  were  once  mor^ 
united,  we  fliould  again  experience  all  theanar- 
chy,  confuiion,  and. calamity,  which  formerly 
att6nddd  their  jundion  :  but  that  thefe  eviU 
may  be  prevented,  by  deftroying  private 
Views ;  by  abolifhing  the  boroughs,  and 
caufing  members  to  be  returned  by  fuitabid 
diftrifts  ;  by  Ihortening  ther  duration  of  par- 
liaments ;  in  fhort,  by  miking  elections  free 
aud  frequent;  and  laftly^  by  drawing  a  line 
between  liberty  and  power^  not  to  be  tranf- 
^greffed  by  any  branch  of  the  government^ 
cither  legiflative  or  executive. 

Were  thefe  methods  to  be  taken^  there 
would  be  00  longer  any  complaint  of  expencc 

at 
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at  ekHions^  or  any  beat  or  unimoftty  eilber 
among  the  eledcnre  or  the  ele£ted.  A  feat  ia 
parliament  would  be  again  lo^ed  upon,  like 
the  office  of  fheriff^  as  a  burthen  rather  than  a 
benefit.  A  member  of  parliament  would  be 
chofen  with  as  little  heat^  animofity^  or  ex- 
pence,  as  the  mayor  of  a  corporation.  Parlia- 
pientary  interefl,  and  an  oppofition  to  the 
meafures  of  the  crown,  conferring  tie  title  to 
honour  or  preferment,  the  talents  of  popyltf 
intrigue  and  eloquence  wotdd  be  again  but 
little  cultivated.  Fa&ion  ceafing,  corruption 
would  ceafe«  Vktue,  as  far  as  the  frailties  <^ 
human  nature  will  admit,  would  be  reftored 
to  the  democratic  aflei&blys  (he  ftionu^ 
would  obtain  ftrength;  the  fubjed:  would 
enjoy  a  large  portion  of  freedom  and  ha[^ 
neia  j  and  the  nation  would  foon  procure  aUieSy 
and  become  as  renowned  and  glorious  as  at 
jany  former  period. 

Lbt  us  then  cdnfider  how  far  the  fererd 
jftatutes^  enaded  by  the  legiflature,  have  been 
calculated  to  anfwer  thefe  good  purpofc8. 
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B  O  O  K     IV. 

Of  the'  Views  of  the  Legiflature  at 
different  Times,  to  remedy  the 
Giievances  complained  of» 

C  H  A  P.    i. 

The  Subje^  treated  of  in  thU  Book* 

ALL  the  fchetots  6f  the   Lefiiflature  Thefevemi 
« n-  .  »       1  •         .  ftatutes  that 

atdineTeot  tunes  to  retaddy  the  griev-  have  been 

lattices  compkvKd  of,  may.I  thiAk  be -com-  fu^bjea!"^ 

prifed  under,    .  . .  , 

1.  The  bill  of  rights  ( I ). 

2.  The  ftatute  for  reftraining  perfons  holdr 
ing  offices  in  the  cuftoms,  excife,  &c. 
from  voting  (2)  at  eledtioris/ 

■        for  reftraining  perfons  hoM&ig 

offices  in  the  cuftoms.  Sec*  from  j/olidiwg 
vateSy  or  indeed  at  all  intemtdcUing  .(3) 
at  eledions. 

(1)1  William  &  Mary,  feff.  it.  c»  a* 
*    (2)  22  George  HI.  c.  41.  .  TSie  p*iwliy  ojf  Voliiig;  is 

YooL 

(3)  12  &  t}  William  in*  o«  10%  t  9X4  xo  Ann*  e«  19* 

U  1 82.    The  penalty  of  foU«iting  vsms,  &U  i&  iqoA 

S  The 
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The  ftatute  for  preventing  z.  greater  number 
g/*comnpLiffioners  from  being  appointed 
for  executing  any  office  than  ufual  (4). 

for  vacating  the  feat  of  any  mem- 
ber accepting  any  office  of  profit  irovcL  the 
crown;  yet  fuflfering  him  to  be  re- 
eledted  (5)* 

-for  preventing  any  perfon  holding  a 


place  (6)  in  the  cuftoms,  excife,  &€•  or 
having  a  pen/ion  (7)  during  pleafure,  or 
for  any  (8)  term  of  years,  from  beii^ 
efe^ied,  or  fitting,  voting,  or  ading  as 
a  member. 


.—;— for  excluding  (9)  perfons  concerned 
in  cert^n  contraBs  made  for  the  public 
fervice,  from  the  houfe  of  commons. 

(4)  6  Ann.  c.  7.  f.  317. 

(5)  6  Ann.  c.  7.  f.  28. 

(6)  5  William  &  Mary,  c.  7.  f.  57.  1 1 A  12  Will,  III. 
C.2.  f.  150, 151.  12  &  13  William  III«  c.  10.  f.  89* 
90.  6  Ann.  c.  7 .  f.  25, 28,  29,  30, 3 1  •  15  George  IL 
c.  22.  f*  z,  2, 3* 

(7)  6  Ann.  c.  7.  f.  25. 

(8)  X  George  I.  c.  56.  The  penalty  is  aoJL  for  every 
day  on  which  the  member^  who  is  declared  to  be  inca*- 
pable  of  fitting  or  voting,  Ihall  fo  fit  or  vote. 

(9)  22  George  III.  c.  45. 

The 
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The  ftatute  for  fupprefling  certain  (lo)  par-^ 
Itamtntary  offices  payable  out  of  the  reve* 
nues  of  the  civil  lift. 

Which  feveral  ftatutes  feem  to  be  intended 
to  Jremove  undue  influence  in  the  crown. 

.  3.  The  ftatutes  (11)  requiring  in  certain 
elediors^  as  a  qualification  for  voting,  a- 
freehold  eftate  of  40  j.  annual  value. 

4.— for   excluding    copyholders    from    a 
right  of  voting  (12). 

5.  — againft  bribery  in  eledlors  (i  3). 

Which  laft  mentioned  ftatutes  feem  to  be 
defigned  to  remove  all  undue  influence  ^n  the 
CONSTITUENT  body  of  the  people. 

(10)  22  George  IIL  c.  8!l. 

(11)  8  Henry  VI.  c.  7.     20  George  III.  c*  17. 

(12)  31  George  IL  c.  14. 

(13)  2  George  II.  c.  24.  f«  7« 


A  a 
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CHAP.    IL 

Of  the  Bill  of  Rights  (i). 
The  occafion   T?  V  E  R  Y  one  knows  that  the  bill  or  decla- 

ofthcbUl.       12/        . 

ration  of  flights  was  made  upon  the  fpur 
of  the  occafion,  ^hen  the  nation  juftly  appre- 
hended (what  there  feems  to  be  no  caufe 
at  all  to  fear  at  prefent)  that  the  executive 
power  meant  to  aflume  to  itfelf  the  legi/lattvt^ 
and  in  criminal  profecutions  xhtjudicial\  and 
confequently  to  become  dej^ottc :  and  withal 
to  eftablifti  a  religion,  generally  thought  to  be 
favourable  to  this  policy* 

Provifion  for       Terefore,  for  the  prefervation  of  rtSr 

hmyT  *"     S^^'^^  liberty^  after  reciting  that  the  late  kiflg 

James  IL  '  had  endeavoured  to  fubvert  and 

*  ^xXxr^2XQ  Xht  proteftant  religion^ 

*  By  committing  and  profecuting   divers 

*  worthy  prelates  j    and 

*  By  iffuing  and  caufing  to  be  executed  a 

*  commijSion  under  the  great  feal  for  eredling 

(i)  I  WUliam  &  Mary,  fclT.  2.  c.  2. 

I  *  a  court 
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^  a  court  called^  the  court  of  comm^Mtrs  f9r 

*  ecclejiqfiical  caufes^ 

That  he  had  *  abdicated  the  government ; 

*  that  the  throne  was  thereby  vacant ;    that  a 

*  full  and  free  reprefentitiveof  the  nation  had 

*  been  aflembled  \   the  bill  or  a&  declared, 

*  That  the  commiffion:  for  erefting  the 

*  late  court  of  commiffionets  for  ecclejtqftical 

*  cat^eSy  and  all  other  commiflions  and  courts 

*  of  like  nature,  were  illegal  and  pernicious ;' 
and  *  that  every  pe^fon  that  fhould  profefs  .the- 

*  Popifli  religion,  or  fhould  marry  a  papift,, 

*  fhould  be  excluded,  and  be  for  ever  incapable 

*  to  inherit,  pofTefs,  or  enjoy  the  crown  of  this 
realm.*  (Which  is  further  confirmed  by  the  a(3: 
of  fettlement(2),  which  requires,  •thatwhofo- 

*  ever  fhall  hereafter  come  to  the  poffeflion  of 

*  this  Crown,  fhall  join  in  communion  with 

*  the  church  of  England    as   by  law  efla* 

*  bUfhed/) 

To  preferve  the  freedom  and  independency  t^e  iibcrtv 

^  ^  ^  ^     of  the  legrjla^ 

of  the  legi/lative  afTemblies  (the  peculiar,  and  f/y  aflem- 
perhaps  frtncipal^  not  to  ^Kjfupreme  guardian 
of  the  liberties  of  the  fubjed),  and  prevent  the 

(a)  12  &  13  William  III.  €•  2.  f.  3. 

A  a  a  whole 
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whole  Icgiflative  power  from  being  affumcdby 
the   executive,  after  reciting   that   the  Idng 

*  had  endeavoured  to  fubvert  and  extirpate  the 

*  the  laws  and  liberties  of  the  kingdom  j 

*  By  afluming  and  exercifing  a  power  of 

*  difpenfing  with  and  fufpending  of  laws^  and 

*  the   execution  of  laws,  without  confent  oj 

*  parliament  \ 

*  By  levying  money  for  and  to  the  ufe  of  the 

*  Crown,  by  pretence  oi prerogative^  for  other 

*  time  and  in  other  manner,  than  the  lame 

*  had  been  granted  hy  parliament  \ 

*  By  raifing  and  keeping  a  ftanding  amj 

*  within  the  kingdom  in  time  of  peace,  witlh 

*  out    confent    of  parliament^  and  quartering 

*  foldiers  contrary  to  law  j  and 

*  By  caufing  feveral  good  fubjeds,  being 
'  proteftantS)  to  be  difarmed,  at  the  fame  time 

*  when  papifts  had  been  both  armed  and  em- 

*  ployed  contrary  to  law.' 

The  bill  of  rights  *  declared.  That  the  p^^ 

*  tended  power  di  fufpending  of  laws^  or  the 

*  teecution  of  laws,  by  regal  authority^  and 

*  witboul 
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*  without  confent  of  parliament^  was  illegal ; 

*  that  the  pretended  power  of  difpenftng  with 

*  laws^  or  the  execution  of  laws,  by  regal 

*  authority,  as  it  had  been  aflumed  and  ex- 

*  ercifed  of  late,  was  illegal. 

^  That  levying  money  for  or  to  the  ufe  of 

*  the   Crown,    by    pretence   of  prerogative^ 

*  without  grant  of  parliament^  for  longer  time, 

*  pr  in  other  manner  than  the  fame  was  or 

*  Ihould  be  granted,  was  illegal, 

•  That  the  rai/ing  or  keeping  a  fan  ding 

*  army  within  the  kingdom  in  time  of  peace, 

*  unlefs  it  were  with  confent  of  parliament y 

*  was  illegal/     On  the  contrary, 

•  That  the  fubjeds  which  were  proteft- 

*  ants,   might  have  arms  for  their  defence 

*  fuitable  to  their  conditions,  and  as  allow-ed 

*  by  law  J   and, 

•  That  X[\t  freedom  of  fpecch^  and  debates 

*  or  proceedings  in  parliament  ought  not  to 

*  be  impeached^  or  quefioned  in  any  court  or 

*  place  out  of  parliament.^ 

A  a  3  To 


35«  ON  THE  CONSTITUTIONAL    BooklV, 

Ofthcjudi-*       To  preferve  freedom,  independency,  im- 

aal  power.  *  ^      .      .  .   , 

partiality,  and  integrity,  in  judicial  proceeds, 
ings  \^z  fuhordinate  guardian  of  the  liberties 
of  the  fubjcd),  and  prevent  the  Judicial  ^o^€t 
from  being  aflumed  by  the  executive^  after 
reciting,  that  the  king  *  had  endeavoured/ 
as  before  mentioned,  *  to  fubvert  and  extir- 
^  pate  the  laws  and  liberties  of  the  kingdom : 

*  That,  of  late  years,  partial,^  corrupt, 
^  and  unqualified  perfons  had  been  returned 
^  and  ferved  on  juries  in  trials  j  and,  parti-^ 
^  cularly,  divers  jurors  in  trials  for  high  trea^ 

*  fon,  which  were  not  freeholders: 

*  That  exceflive  b^l  had  been  required  of 
^  perfons  conlmitted  in  criminal  cafes,  to  elude 

*  the  benefit  of  the  laws  made  for  the  liberty 

*  of  the  fubjefts  (3) : 

*  That,  exceffive  fines  had  been  impolcd; 

*  and  illegal  and  cruel  punifhments  infli^ed ; 

*  And  feveral  grants  and  promifes  made 

*  pf  fines  and  forfeitures,  before  any  convic-* 

(3)  The  baiau  etrfus  a^. 
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*  tion  or  judgment  agaiaft  the  perfonsj  upon 

*  whom  the  fame  were  to  be  levied.* 

The   bill  *  declared,  That  exceffive  bail 

*  ought  not  to  be  required,  nor  exceffive  fines 

*  impofed ;    nor  cruel  and  unufual  punifh- 
^  ments  infli£ted« 

*  That  jurors  ought  to  be  duly  impan- 

*  nelled,    and  returned;    and   jurors  which 

*  pafTed  upon  men  in  trials  for  high-treafon, 

*  ought  to  be  freeholders/    And, 

^  That  all  grants  and  promifes  of  fines 

*  and  forfeitures  of  particular  perfons  before 
^  convidtion,  were  illegal  and  void/ 

Thus  were  the  two  great  powers  of  go-  Of  the 

^  ...         executive 

vernment,    the   legijlativc  and  the  judicial^  power. 
made    free    and  independent,   and    fecured 
from  any  ajfumption  by  the  executive ;  a  mea- 
fure  well  calculated  to  guard  the  liberty  of  the 
fubje£l. 

But  what  was  done  to  guard  or  maintain 
the  power  of  the  State  f 

A  a  4  It 
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It  is  true,  the  executive  power  was  left  un- 
diminifhed,  excepting  in  thofe  articles  wliicb^ 
as  we  have  before  obferved,  interfered  with  the 
other  powers  of  government  j  the  bill  of 
rights   only  declaring, 

*  That  it  was  the  right  of  the  fubjeds 

*  to  petition  the  king,  and  all  commitments 

*  and  profecutions  for  fuch   petitioning  were 

*  illegal.' 

Virtue,  the  BuT  what  was  done  to  maintain  the  nature 
T°^e^re  °^  and  principles  of  the  government,  the  life  and 
ftntaiive  af-    fQ^I  Qf  ^\^^  conftitution :  the  truie  nature  pf  the 

fcnjnly,  over- 
looked, democratical  branch  of  the  government,  and  the 

internal  principle  which  diredls  its  operations? 
what  was  done  to  improve  the  virtue  of  the 
reprefcntatives  of  the  people  j  to  make  the  ex- 
ecutive power  as  free  and  independent  as  tlie 
legiflative,  and  as  fecure  from  any  aflumption 
of  power  by  the  legiflative,  by  much  the  moft 
dangerous  evil  of  the  two?  On  afuperficial  con- 
fideration,  when  one  reads  in  the  bill  of  rights, 
that  ele^ions  ought  to  befree^  and  parliaments 
held  frequently y  one  would  imagine  it  had 
been  intended  to  improve  the  virtue  oiiht po- 
pular 
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pular  reprefentation  \  but,  unforauately,  the 
legiflature,  at  that  time,  were  fo  intent  upon 
limiting  the  fiower  of  the  Crown ^  that  it  took 
up  their  whole  attention  j  and  any  improve- 
ment in  the  virtue  of  the  reprefentative  af- 
fcmbly  was  never  thought  of^  any  further 
than  as  it  might  be  influenced  by  the  executive 
power.  Therefore,  when  the  bill  of  rightf 
declared, 

*  That  election    of  members   of  parlia- 

*  ments  ought  to  be  free,'  it  was  never  in- 
ttoded  to  free  the  elections  from  the  influ- 
ence of  private  perfons,  but  merely  from  the 
influence  of  the  Crown ;  the  reafon  affigned 
being,   that  the  king  had  '  violated  the  frcc- 

*  dom  of  eledlion/ 

And  where  it  is  declared,  that  parliaments 
ought  to  he  held  frequently^  I  apprehend  it  was 
not  intended  by  that  expreffion,  fo  much  to 
improve  the  virtue  of  the  reprefentative  body, 
as  to  be  another  check  upon  the  power  of  the 
king.  As  there  was,  at  that  time,  little,  if  any, 
fujided  a?ttional  debt,  the  king  might  not  be 

diipofed 
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diijpofed  to  fuffer  parliaments  to  be  held  fre- 
quently. As  a  parliament  had  lately,  in  the 
reign  of  Charles  IL  fat  near  eighteen  years, 
it  might  be  neceflar}'-  to  declare,  which  in- 
deed this  ftatute  did  not,  that  new  parlia* 
ments  ought  to  be  held  frequently.  But 
that  there  never  was  any  intention  to  im- 
prove, by  this  provifion,  the  virtue  of  the  n* 
prefentativesy  is  manifeft  from  the  manner  in 
which  the  claufe  is  exprefled  :  the  words  arc 
to  this  efFe£t,  viz.  *  That  parliaments  ought 

*  to  be  held  frequently*  (not  for  preventing 
any  undue  mflueiice  on  the  houfe  by  its  fer^ 
manencyy  but)    *  for  redrefs  of  all  grievances, 

*  and  for  the  amending,  ftrengthening,  and 

*  preferving  of  the  laws.* 

The  bill  of  rights,  then,  did  little  to  efta- 
blim  the  true  nature  and  principles  of  the 
legijlative  and  executive  branches  of  the  go- 
vernment. It  might  effedlually  prevent  the 
executive  power  from  affuming  the  legil- 
lative,  and,  confequently,  from  afluming 
tyrannic  fway  ;  but  did  it  take  equal  care  to 
prevent  the  legiilative  from  affuming  the  exc- 

cutirc, 
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*cutive,   and  of  courfe  the   fame   kind  of 
fway  (4)  ? 

Did  it  improve  the  nature  of  the  govern- 
ment ?  Did  the  executive  branch  of  govern- 
ment become  as  free  as  the  other  branches  of 
the  legiflative  ?  Did  the  force  of  the  fociety 
become  more  united  and  firm,  or  more  di- 
vided and  loofe  ?  Did  the  houfe  of  commons 
become  more  truly  the  reprefentatives  of  the 
people  ? 

Were  the  principles  of  the  government 
improved  V  Did  the  ftrength  of  the  kingdom, 
by  a  difunion  and  divifion  of  the  executive 
power,  become  mort  powerful^  or  more  en* 
feebled  ?  Did  the  houfe  of  commons  become 
more  virtuous j  or  more  venal?  Is  the  na-^ 
tlonal  glory  increafed,  or  diminifhed?  Have 
the  national  burden,  and  profufiQn  in  the  ex- 
penditure of  public  money,  fmce  the  Revo* 
Intion,  been  leffened,  or  augmented  ?  Have 
corruption  and  fadlion,  fmce  that  time,  de^ 
creafed  ? 

(^)  Sec  NOTE   [KKK], 


1 
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CHAP.     IIL 

Of  the  Statutes  for  reducing  the  Influence  of 
the  Crown. 

Alfttndoe      jp    ^][  undue  influence    be  forbidden  on 

innaence  X 

ought  to  be  the  courts  of  jufiice^  it  feems  to  be  ftill 

more  necefTary  to  be  removed  from  the  grand 
reprefentation  of  the  kingdom  ;  a  jurifdiftoa  to 
which  we  muft  naturally  look  up  for  the  prc- 
fervation  of  our  liberties,  political,  civil,  and 
religious. 

The  infla-  DouBTLESS  every  kind  of  influence  on  the 

cncc  of  pri-  .  r  •  ^ 

▼ate  perfons,   reprcfentatives  of  the  people  is  a  matter  of 

as  well  as  the  i     1  ,t  1 

inflaenceof  fcnous  conccm ;  and,  by  all  means,  ougbt 
to  be  avoided.  But,  furely,  the  influence  of 
private  perfons  is  9s  dangerous  as  that  of  die 
Crown.  The  influence  of  the  Crewn^  per- 
haps, changes  with  a  change  of  miniftry.  Or, 
if  not,  the  commons^  having  the  initiative  in 
legiflation  (i),  c^npropofe  laws  to  abridge^ 


the  Crown. 


( i)  This  IS  a  privilege  of  fuch  extent,  fays  De  LotMf > 
*  that  it  would  fuffice  to  put  an  aiTembly,  formed  of 
«  men  of  the  grcateft  parts,  at  the  mercy  of  a  few  dunces.' 
Conft.  Eng.  p.  270. 


or 
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or  abolifli  it.     And  relief  has  feldom  been  re- 
fufed  when  required. 

But  the  influence  of  private  perfons  re- 
mains ever  the  fame;  and  the  Crown  can 
propofe  no  law,  either  to  aboliflx  or  abridge 
it.  And,  accordingly-,  no  relief,  in  this  re- 
fpeft,  has  ever  been  ferioufly  attempted. 

Formerly,  the  two  powers  having  grown 
up.  together,  they  ferved  as  a  counterpoife  to 
each  other.  Violent  contentions,  indeed,  fut>- 
.  iifted  between  them  j  but  Ihould  the  influence  of 
the  Crown  be  taken  away,  and  that  of  private 
perfons  be  fufFered  to  remain,  will  it  not  de- 
ftroy  the  equilibre  of  the  conftitution  ? 

We  are  told,  that  the  redudion  of  the  in-  Rcduaion  ef 

the  influence 

fluence  of  the   Crown,   by  the  late  a£ls  of  oftheCrowa 
parliament,  has  been  already  *  fenfibly  felt :'   fibly  fdt. 
but,  when  no  conjlitutional  quejlion  Jball  rouze 
up  the  people^  what  mufl:  we  feel,  when  the 
full  efledts  are  made  known,  on  fome  future 
call  of  parliament. 

I  FEAR,  if  the  power  of  the  Commons  be  Danger  of 

incrcafcd,  and  that  of  the  Crown  diminifhed,  th^pwc? 

-       of  the  Com- 

in 


iU  ON  TfJE  CONSTitUTtONAt    fiooUi^i 

jwons,  and     in  the  ratio  lately  propofed,  power  will  only 

diminiihing  .  /  t      r  ./  -^ 

that  of  the      change  hands  ;  and  the  mifchief^  infteadof 
'*^°*  being  removed,  will  be  hxultiplied. 

We  may  exclaim,  *  what  more  dangerous 

•  pervcrfion  of  the  conftitution  caa  be  ima- 

•  gined,  than  the  nomination  of  members  of 

•  parliament  by  the  Crown ;  or  what  fidelity 

•  to  the  public  truft  can  be  expedled  from 

•  fenators,  who  are  created  by  that  govern- 

•  ment  whofe  conduit  they  ought  to  watch 

•  and  controul  (2) !'  But  may  it  not  with  aa 
much  reafon  be  afked,  what  more  dangerous 
perverfion  of  the  conftitution  can  be  imagined, 
than  \3i  permanent  body  of  men  commanding 
the  executive  power] ;  or  what  fidelity  to  the 
public  truft  can  be  expedled  from  fenators, 
who  are  created  [to  watch  and  controul 
themfelves  ?] 

Can  we,  with  truth,  fay  of  thefe  fta- 
tutes  any  more  than  of  the  bill  of  rights,  that 
they  have  made  the  popular  reprefentation 
more  virtuous^  or  contributed  to  the  power 
of  the  Crown  ?     Can  we  fay,  that,  fince  they 

(2)  Circ.  Let*  Yorkih.  Afioc  dated  Nov.  i,  1782* 

have 
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have  been  pafTed,  there  has  been  a  lefs  ten- 
dency in  the  legiflative,  to  affume  the  exe- 
cutive power?  if  not,  let  us  bear  in  continual 
remembrance  what  isfaid  by  Mr.  Locke  (3), 
that  if  *  the  fame  perfons,    who  have  the 

*  power  of  making  laws,  Ihould  have  alfo  in 

*  their  hands  the  power  to  execute  them,  they 

*  might  exempt  themfelves  from  obedience  to 

*  the  laws  they  make,  and  fuit  the  law,  both 

*  in  its  making  and  execution,  to  their  own 

*  private  advantage^    and   thereby   come  to 

*  have  a  distinct  interest  from  the  rejl 

*  of  the  community^  contrary  to  the  end  of  f octet y 

*  and  government^ 

C  H  A  P.    IV. 

Of  the  Statute  againjl  Bribery^  in  the  confti- 
tuent  Body  of  the  People. 

AS  in  the  adminiftration  of  juftice,  it  is  a  Bribery  of  an 

great  crime  to  bribe  a  judge  (i),jury-  to  be  pre- 
man,  or  witnefs,  fo,  without  doubt,  it  ought 
to  be  confidered  as  a  crime,  to  bribe  an  elec* 

(3)  On  Civ.  Gov,  b.  ii.  c.  12.  f.  i. 
( I )  «  The  chief  juftice  Thorpe  was  hanged  for  a  cor- 
rupt admituftration  of  juftice,  in  the  reign  of  Edw.  HI/ 
Sec  1 1  Hen.  W.  Bxack,  Com.  b.  iv.  c.  10.  p.  i  jO- 

tor 


c 
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tor  of  a  reprefentative  of  the  people  in  parlia- 
Bntitisab-     ment,      Btit^  does  it  not  appear  extremely 
•  with  feverity   ftrange,    that   fevere  laws  Ihould   be  made 
torfor  felling  againft  comiption  in  the  conjiituent  body  of 
fuftr  a^whoic  ^^  people,  and  yet  that  not  one  fliall  be  found 
£  fold  whh    i^  t^«  Statute-book,  againft  the  poffible  crime 
impunity.       ^£  corruption  in  the  people's  reprefentativesi 
The  law,  perhaps,  will  not  prefume  a  thing 
(o  odious  as  corruption  in  the  reprefentative 
aflembly,  and,  therefore,  makes  no  provifion 
againft  It;  and  the  rather,  perhaps,  as  a  mem- 
ber may  be  impeached,  or  expelled  for  cor- 
ruption.     But,  admitting  this  reafoning  to 
prevail,  t:an  it   be  reafonable^   that  :a  poor 
elector,  who,  for  corruption,  is  alfo  liable  to 
the  cenfures  of  the  houfe  of  commons,  iball 
be  fubjeded  to  an  oath ;  and  though,  perhaps, 
only  one  in  a  vaft  multitude,  that  he  fhall  be 
liable  to  incur  a  penalty  of  500/.  and  be  for 
ever  difabled  from   voting  and   holding  an 
office  in  any  corporation,  fhould  he  happen  to 
be  found  guilty  of  taking  ever  fo  fmall  a  *  fum 

*  of  money,  gift,  office,  employment,  or  re- 

•  ward  \    and  that  for  a  like  crime  in  the  per- 
fon  eleded,  no  oaths,  no  penalties  fhall  be 

required; 
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required;  no  laws  fliall  be  made  either  to 
punifh  or  prevent  it?  Is  it  not  tinaccountable, 
that  both  the  cbrtuptor  and  the  corrupted  arc 
totally  unnoticed  in  the  Statute-book  ?  That 
the  reprefentativey  wheti  he  gets  into  parlia- 
ment, may  (for  any  thing  that  appears  to  thd 
contrary  in  any  written  law)  accfept  with 
impunity  ten  thoufahd  times  as  much  as 
would  punifh  his  conjlitucnt  with  perpetual 
imprifonment  ? 

ThIs  law  may  contribute  to  give  virtue  to  Thfercpw- 

the  zo^ZTi'VMt^'V  body  of  the  people  \  but  I  fvelUsThc" 

am  afraid^  without  fome  effeaual  provifion  ^^°J^,'""b"* 

to  fecure  the  virtue  of  the  representatives  ^«sO"^?* 
Ihemfelves^  this  provifion  will  be  of  little  avail. 

CHAP;      Vi 

Of  the  Statute  requiring  a    Salification   in 
County  Ele&ors. 

XT/  H  E N  we  are  confideritig  the  different 
.  fcheraes  of  the  legiflatm-e,  for  redreffmg 
the  grievances  which  have  for  ages  been 
found  to  arife  from  a  defe£t  in  the  conftitu- 
tion  of  the  houfe  of  commons,  perhaps  one  of 
the  principal  heads  of  enquiry  ought  to  be,  the 
Jlatute  requiring  a  qualification  in  county  ele£lors  ; 

Bb  but 
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but  as  we  have  had  occafion  to  difcufs  this  fub- 
je£t  in  another  place,  and  have  there  endea- 
voured to  (hew  the  reafons  on  which  the  fta* 
tute  Is  founded,  I  fliall  beg  leave  here  only 
to  refer  the  reader  for  information  ia  this 
particular,  to  Book  III.  Chapter  VII. 

CHAP.     VL 

Of  the  Statute  excluding  Copyholders  from  a 
Right  of  Voting. 

In  the  pre-       A  FX^R  the  foregoing  obfervations  conccrn- 

fent  ftate  of      x\.  .  «  ^  •  r  vr      ^*        •        i 

rcprcfcnt-  «  ^i^g  the  requiring  oi  a  quahhcation  in  elec- 
d^no  Jwf  tors,  little,  I  apprehend,  need  be  added,  to  fliew 
the  impropriety  of  increafing,  under  the  prefent 
ftate  of  reprefentation,  the  number  of  eledlors 
in  counties.  If,  indeed,  the  qualification  was 
increafed,  copyholders,  at  leaft  thofe  on  whofe 
admittance  the  fine  is  certain,  might  become 
intitled,  as  well  as  freeholders,  to  a  right  of 
eleftion.  But  whilft  matters  remain  as  they 
are,  what  good  end  would  it  anfwer  to  grant 
them  that  privilege  ?  Is  not  the  great  body  of 
freeholders  a  number  fufficlent  to  chufe  the 
members  ?  Can  the  members  do  the  bufi- 
nefe  of  the  freeholders^  and  uegled  that  of 

the 
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the  copyholders  ?  And  would  better  members 
be  chofen,  would  more  equal  laws  be  made, 
if  copyholders  were  admitted  to  vote? 
Rome(i),  after  the  focial  war,  willing  that 
perfons  bound  by  the  fame  laws  fliould  en- 
joy the  fame  privileges,  admitted  perfonsj  not 
within  the  limits  of  the  city  (the  burghers 
of  Italy),  into  the  rank  of  free  citizens }  but 
the  confequence  was  fatal  to  the  liberties  of 
'  Rome.  In  our  own  country,  we  are  wifer. 
In  many  places  there  are  numbers  who  have 
no  vote  at  all,  and  are  yet  perfefily  fatisfied. 
Within  the  county  of  Kingfton  upon  Hull, 
comptehending  feven  villages,  befides  tte 
town  of  Hull,  the  members  are  ctiofen  only 
by  the  freemen  of  VL\A\  ;  and  1  man  may 
have  a  freehold  eftate  of  looo/.  a  year  ia 
the  county,  and  not  have  one  vote  for  a 
member  of  parliament  any  where  in  the  king- 
dom (2) ;  yet  no  complaint  is  heard  of  the 
want  of  this  privilege.  The  freeholders  with- 
in the  city  of  York,  are  under  the  fame  predi- 
cament ;  yet,  though  the  emporium  of  new 

(i)  Sp.  L.  b.  ii.  c.  2.      Black.  Com.  b.  i.    c.  2» 
p.  159.  and  Dr.  Price's  Obferv.  on  Civ.  Lib.  p.  91. 
(a)  See  NOTE[LLL]. 

6  b  a  dodtrines^ 
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dodrineSj  I  do  not  learn  but  they  are,  in 
general,  very  well  contentedi  The  cafe  is 
the  fame,  I  believe,  within  the  city  of  GJou-* 
cefter.  And,  perhaps,  Newcaftle  upon  Tyne, 
which  is  a  county  of  itfelf^  Berwick  upon 
Tweed,  and  other  places,  may  be  circum- 
ftanced  in  like  manner.  But  I  think  no 
tomplaints  are  made  by  any  of  them.  They 
know  that  members  are  chofen  for  the  fame 
clafs  of  people  in  other  places  ;  and^  having 
nothing  peculiar  in  their  fifuation,  they  are 
well  aflured  their  particular  rights  muft  be  in- 
volved in  thofe  of  the  whole  community;  that 
nothing  can  be  beneficial  to  the  kingdom  in 
general,  and  at  the  fame  time  prejudicial 
to  them. 

—would  do        If,  then,  no  good  is  to  be  derived  from 
^^'"^  adding  copyholders  to  the  eledkors  of  members 

for  counties,  will  no  barm  enfue  from  fuch  a 
meafure  ?  Will  not  the  alteration  make  the 
eledions  more  expenfive,  more  tiunultuouSy 
and  unfafe.  than  they  are  already  ?  Inftead 
of  granting  a  greater  number  of  fqfirages,  will 
it  not,  in  effedl,  take  away  all  manner  of  fuf- 
frage  ?    Would  there  ever  again  be  an  elec^ 

tion 
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tion  in  a  large  county  which  contains  many 
copyholders  ?  inftead  of  being  eledlcd,  would 
not  the  members  always  be  nominated  by  a 
few  leading  rulers;  and  fo  the  reprefentatives 
pf  counties  become  the  reprefentatives  of  pri- 
vate perfons,  inftead  of  the  reprefentatives  of 
the  public  ;  and,  confeqtiehtly,  lead  to  all  the 
mifchiefs  attending  the  private  views  of  parties? 

Let  us  reft  fatisfied,  then,  that  fo  long,  a^ 
the  eledors  in  counties  are  fiifFered  to  be  fo 
numerous  as  they  are  at  prefent,  the  ftatute  of 
31  George  11.  c,  14.  fettling  the  claim  of 
voting  at  eledions  of  members  of  parliament, 
ipade  by  perfons  holding  eftates  by  copy  of 
court  roll  (3),  is  a  wife  law^ 


CHAP.    VII. 

RefeSiions  on  the  aforementioned  Statutes. 


u 


PON  the  whole,  have  the  ftatutes  ferved 
to  confirm  two  of  the  firft  principles  of 
the  conftitution,  namely  virtue  in  the  demo^ 
crat'tc  department,  and  ftrengtb  or  power  in 
the  monarchic?    The  bill  or  declaration  of 

(3)  &ee  N  O  T  E  [MMM], 

B  b  3  rights, 
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rights,  and  the  ftatutes  for  reducing  the  in- 
fluence of  the  Crown^  may  have  put  the  exh 
^cutive  power  under  proper  limitations:  the 
ftatute§  againft  bribery,  requiring  a  qualifica- 
tion in  county  eledors,  and  excluding  copy- 
holders from  a  righf  of  voting  for  county 
members,  may,  under  the  prefent  fyftem  of 
the  conftitution,  be  proper  regulations,  as  re- 
lating to  the  conjlituent  body  of  the  people; 
but  furely  much  yet  remains  to  be  done,  to 
improve  the  virtue  of  the  reprefentative  body^ 
and  the  pother  of  the  Crown. 

If,  then,  the  laws  hitherto  have  beea  in- 
afFfedual  for  thefe  purpofes,  let  us  fee  whether 
the  propofals  of  individuals  have  been  more 
fortunate. 
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BOOK     V. 

Of  the  different  Schemes  of  private 
individuals  to  remedy  the  Griev- 
ances complained  of. 

C  H  A  P.    I. 

Of  the  Subjea  of  this  Book. 

IT  H  I N  K  the  fchemes  of  private  indivi-   The  heads  of 
duals  may  be  comprehended  in  thefol-  fchemfsof^ 

lowing  ;  individuals. 

1.  An  equal  reprefentation,^  or  a  reprefenta- 
tion  proportioned  to  the  number  of  the  people. 

2.  For  adding  an  hundred  meiAbers  to  the 
pounties  and  the  metropolis. 

3.  For  limiting  the  number  of  the  peerage. 

4«  For  chufing  into  the  miniftry  neutral 
men,  and  men  of  capacity,  impartiality,  and 
difmtereftednefs. 

5.  An  equal  reprefentation,  and  annual  par-^ 

liaments. 
< 

Of  whi^^i,  each  in  their  9rder. 

Bb4  CHAP. 
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CHAP.    II- 

Of  q,n  equal  Reprefentation^  or  a  Repr^/enh- 
ation  proportioned  to  the  Number  of  tbc 
People. 

FefSioT  fJAVING  already  treated  of  ryW;/y,  as 
conSuaion  rt\z!Civ^   to    the  conjiituent  body  of  the 

of  it,  juftifie^  people,  or  the  right  of  univerfal  fufFr)age,  I  am 
Of  ufagc.        now  tO'  epnfider  it  in  another  point  of  view, 
as  it  relates  to  the  people's  reprefentatives. 

TiiEi)tEisfomething,y&r:^/]|',fafbinatingin  the 
term  equality  ;  for  a  reprefentation  according 
to  the  nun^ber  of  eledtors,  is  juftified  neither 
by  any  ftatute,  nor  by  any  ufagd  in  this  king- 
dom. *  A  plan  of  equal  reprefentation/  as  a 
late  writer  juftly  obferves,  *  could  never  have 
^  been  intended  by  our  anceftors,  who  ranked 
♦  the  counties  of  York  and  Rutland  as  of  equal 
?  importance/ 

t^ndtd'to  re.       Jf  an  equality  was  ever  intended  in  the  re-r 
prefcntevcry  prefentation.  it  was,  not  that  a  number  of 

particular         *  '  / 

ferfin ;  but     mcmb^irs  fhould  be  chofen  according  to  the 

the  peculia- 

rity  of  every   nuoxber  of  elcdlors,  but  that  every  pl^ce  of  any 

particular  - 

pUue.  confeqaeflce 
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Gonfequence  (i),  (not  every  particular  per/on^ 
in  the  kingdom,  flibuld  have  members  to  re-? 
prefent  its  fituation,  its  commerce,  and  other 
local  circumftances.  Knights  of  the  fhires 
had  the  general  fuperintendence  over  coun- 
ties; citizens  and  burgefles,  over  particular 
cities  and  towns.  By  thefe  means  no  pecu- 
liarity, any  where,  could  remain  unkno^vn. 

But  if  one  feventh  part  of  the  members  Mlfcliicfsat- 
were  to  be  configned  to  the  capital  (and  I  un-*  araitc^d«i, 
dcrftand  the  capital  is  computed  to  contjun 
one  feventh  part  of  the  inhabitants  of  the  king- 
iibm),  could  every  peculiarity  be  rcprefcnted, 
without  enlarging  the  houfe  of  commons,  to 
^  degree  dangerous  to  think  of?  If  one  feventh^ 
of  the  number  of  the  reprefentatives  in  the 
nation  were  to  be  chofen  in  the  city  of  Lon- 
don only,  it  would  furely  throw  both  the 
eledors  and  the  eleded  into  convulfions  (2), 
The  eledions  would  become  fa  tumultuous 

(i)  Sec  NOTE  [NNN]. 

(2)  If  any  one  (hould  think  thefe  arguments  inconclu- 
five,  I  would  recommend  him  to  read  the  Dean  of 
GtoucESTER^S  /V«r  Lmers  on  important  Subje^s. 

P  b  4  that 
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that  they  could  not  be  attended  but  with  the 
greateft  danger.  And  would  the  evil  be  lefc 
in  parliament  itfelf  ?  So  great  a  number  of 
members  as  mufl  then  be  appropriated  to  the 
metropolis  and  its  environs,  conftantly  refiding 
\ipon  the  fpot,  might  form  cabals  and  fadioos 
not  eafily  to  be  refifted.  If  the  proportion  of 
the  land-tax  paid  by  their  conftituents  fliould 
be  thought  too  high,  or  their  conftituents 
could  be  peculiarly  benefited  by  any  alteration 
in  trade,  or  otherwife,  thefe  partial  advantages 
would  probably  be  contended  for  with  all  ttc 
Vehemence  of  eloquence ;  however  unreafon- 
able,  inconvenient,  or  injurious,  they  might  be 
to  the  reft  of  the  nation.  Members  brought 
difperfedly  from  other  places,  could  not  per- 
haps be  fo  eafily  united  into  an  oppofition« 
And  if  they  could,  poflibly  a  numerous  mo- 
bility might  be  called  in  as  auxiliaries,  tq 
ov^r^rule  them. 


CHAP. 
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CHAP.     IIL 

Of  the  Propofitton  for  adding  an   Hundred 
Members  to  the  Counties  and  the   Metro-- 
f       folis. 

nPHIS   propofitlon  doubtlefs  comes  well  Said  to  be  1^ 

^  1    1         T  ^  commended 

recommended.      Lord  Clarendon,  byLordcia- 
Lord  Chatham,  and  the  prefent  Mr.  Pitt,  cLSTil^ 
his  fon,  are  confiderable  authorities.     But  let  hmUr.^^ 
us  examine  their  arguments.  ^"  ^°"' 

Mr.  Pitt,  in  his  late  motion^  feems   in  Examination 
ibme  meafure  to  have  been  aware  of  the  diiE-  ment^oVSe 
culties  to  arife  from  increafing  the  number  of  ^f^^^^'^^Mr. 
the  reprefentatives;   and  if  I  remember  right, 
propofed,  by  way  of  leflening  the  force  of  the 
objedion,  to  disfranchife  any  boroughs  as  they 
might,  like  New  Shoreham,  happen  to  mifbe- 
haye.  But  if  any  expedbation  could  be  reafon* 
ably  formed  froni  fuch  an  expedient,  while 
the  remedy  is  preparing,  would  not  the  con- 
ftitution  expire  ?  Suppdfing  the  f;Ma/ boroughs, 
or  thofe  boroughs  where  the  number  of  elec- 
tors is  few,  were  a^ually  gboliihed ;  y^t  if 

^  the 
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Xht  family  boroughs  were  fujffered  to  remain, 
would  it  be  any  more  than  taking  off  a  wart, 
and  leaving  the  large  wen  behind  ? 

Of  anoth-r         A  certain  body  of  men,  by  way  of  recom- 
^y  o  men.  jjj^j^  j^i^Jq^  ^f  ^^  meafure,  informs  us,  that  a 

reprefentation  of  this  kind  would  be  *  purged 

*  from  every   vifible   taint   of  undue  infiu- 

*  ence  (i).'  But  the  writer  of  a  Letter  to  the 
jititbor  of  the  Lucubri^tions  during  ajbort  Reccjs^ 
tells  us  a  very  different  ftory.  His  words  arc, 
^  we   have  feen  county  members,  under  the 

*  influence  of  contra(a:s,  voting  for  the  court: 
^  and  yet  they  have  been,*  he  adds,  *  repeatedly 
^  returned/  If  fo,  a  county  reprefentation  is 
no  better  calculated  to  convey  the  fenfe  of  their 
conftituents,  than  a  reprefentation  by  bo- 
roughs. Another  writer  (a)  fays,  *  The 
f  knights  of  the  fllires  ftand  foremoft  certainly, 
f  in  the  rank  of  independence  ;  yet  of  all  thofe 
^  knights  of  the  fhires  who  voted  that  the  in- 
f  fluence  of  the  Crown  ought  to  be  reduced, 

(1)2  YoRKSH.  Aflbc.  Add,  17. 

(2)  The  Author  of  a  Letter  on  ParHamcntary  Reprefcn- 
taticn,  infcribcd  to  Jokh  SmctAiK,  Efq.  M.  P.  p.  23. 3^ 
fdition, 

*  which 
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*  which  they  had  univerfally  fupported,  and 

*  afterwards  oppofed  every  meafure  that  tended 

*  towards  the  redudion  of  that  influence  at 

*  the  clofe  of  the  laft  parliamentj  how  few 

*  were  rejeSed  by  their  counties  for  that  or 

*  any  part  of  their  political  condud.     You 

*  will  fay  then  that  their  condudt  was  approved 

*  by  their  conftituents^  who  did  not  wifh  the 

*  reduction  of  the  influence  of  the  Crown  ; 

*  what  then  will  be  the  excufe  of  thofe  coun- 

*  ties  who  returned  the  fame  members  in  fo 

*  many  inftances,  one  of  whom  bad  always 

*  ftipported  and  the  other  oppofed  that  influence? 

*  Surely  thofe  conflituents  could  not  have  held 
*.  two   contrary  political   opinions,   or  have 

*  equally  approved  of  the  oppofite  conduct  of 
«  their  reprefentatives.' 

Load  Chatham  (3),    in  his  argument  LordCha«. 
Upon  this  fubjea,  fays,    *Let   us  endeavour 

*  to  infofe  fuch   a   portion  of  new  health* 

(3)  Free  Pari.  58.     The  Author  of  which  tells  us,  the 
fpccchj  as  he  has  given  it,  *  was  taken  by  a  gentleman  of 

*  very  diftinguifhed  charafter  and  abilities,  and  was  never 
«  before  publifhed.* 

6  [young 
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[young  blood  (4)  fome  fay]    *  into  the  confti- 

*  tution,  as  may  enable  it  to  fupport  its  molt 

*  iaveterate'difeafes ;' —  that  is,  to  bear  with  the 
corrupt  gangrenous  fore,  the  rotten  boroughs. 
But  does  not  this  recipe  put  one  in  mind  of 
the  perfon,  who  attempted  to  reftore  youth  to 
the  aged,  and  vigour  to  broken  conftitutions, 
by  literally  infufmg  young  blood  into  the  body 
natural  ? 

So  great  indeed  are  the  difficulties  attending 
the  difcuflion  of  this  fubje£t,  that.this  is  notthe 
only  error  this  great  ftatefraan  has  run  into 
concerning  it.  Speaking  of  what  he  very 
properly  calls  the  rotten  boroughs^  *  the  limb,' 
fays  he,  *  is  mortified^  but  amputation  would 

*  be  death/  Is  then  a  mortification  to  be 
cured  with  young  blood?  The  rotten  bo- 
roughs are  to  continue^  and  yet — ^  there  ought 

*  to  be  a  permanent  relation  between  the  con* 

*  ftituent  and  the  reprefentative  body  of  the 

*  people ;' — *  taxation  and  reprefentation  are 

*  infeparable/ 

(4)  Letter  tothc  Author  of  Lucubrations  p.  a8.  I^^^ 
on  Parliamentary  Reprefentation,  infcribed  to  John  Sik- 
CiAIR,  Efq«  M.  P.  p,  28. 

What 
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What  then  fliall  be  faid  of  the  opinion  of  LordCUrcn- 

don. 

fuch  a  man  as  Lord  Clarendon  j  a  man 
who  having  executed  the  office  of  Lord  High 
Chancellor,  having  himfelf  written  the  public 
papers  in  favour  of  the  royal  caufe  in  the 
reign  of  Charles  L  and  fince  that  the  hiftory 
of  that  rebellion,  muft  be  fuppofed  to  have  , 
been  well  converfant  in  the  laws,  the  hiftory, 
and  confequently  the  conftitution  of  the  king- 
dom ?  I  deny  that  Lord  Clarendon  ever 
propofed,  or  approved,  in  the  prefent Jlate  of  ' 

the  reprefentation^  any  addition  to  the  county 
members.  Speaking  of  Cromwell's  not  ob- 
ferving  the  old  courfe,  in  fending  writs  out  to 
all  the  little  boroughs,  he  adds  thefe  words  : 

*  he  thought  he  took  a  more  equal  way,  by  ap- 

*  pointing  more  knights  for  every  fhire  to  be 

*  chofen,  and  fewer  burgcjfes  j   whereby  the 

*  number  of  the  whole  was  much  leffened\ 

*  and  yet,  the  people  being  left  to  their  own 

*  election,  it  was  not  by  him  thought  an  ill 

^  temperament,  and  was  then  generally  looked 

^  upon    as    an   alteration  fit    to    be    more 

*  vvarrantably 
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*  warrantably  made,  and  iii  a  better  time  (5).' 
But  here  a  thing,  very  diiFerent  from  what  is 
propofed'at  prefent,  is  obrervable;  though  morf 
knights  for  every  fjiire  (to  wit,  all  together, 
261),  werechoferi,  there  Vftvtfewtr  burgeffes 
(only  139)  making  in  the  whole  no  more  than 
400  members  for  England  and  Wales;  a 
number,  including  the  30  allotted  for  Scotland^ 
.  and  30  for  Ireland,  much  fliort  of  558,  the 
number  at  prefent  returned  for  England, 
Wales^  and  Scotland  (6). 

Q«e(iions  Men  are  often  partial  fo  their  own  opinions, 

b^'Sred.  o^  I  ^^^^^  "^  ^^^'  "^^  blinded  by  prejudice, 
to  f  tisfy  the  ^vhen  he  comes  ferioufly  to  confider  it,  could 

people.  '  ' 

approve  of  the  project  contained  in  this  pro* 
pofition.  Let  him  fit  down  and  anfwer  theft 
.queftions.  Are  the  members  for  counties 
always  elected  on  the  day  of  the  eledion^ 
freely  by  their  conftitUents  ;  or,  the  expence  of 

(5)  Lord  Clar.  Hift;  Rebel;  b.xiv.  p*  386.  Rapik's 
Hift.  o^Eng.  vol.  xiii.  b.  xxii.  p.  109.  Whit.  Mem. 
P«  552.  Inftrument  of  Gov.  Articles  9  &  10.  HuMi's 
Hift.  Eng.  c.  1x1.  p.  238*  See  Cromwcirs  plan  for  net 
modelling  the  reprefentation  in  parliament,  in  Habeis'i 
life  of  Cromwell,  p.  288. 

(6)  Harrises  life  of  CromweU^  p.  343. 

the 
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the  eledion,  deterring  any  from  oppofing 
them  (7)^  are  they  not  more  generally  nomi" 
nattd  at  a  previous  meeting,  and  loften  by 
a  few  perjTons  only  at  that  meeting;  and,  con-* 
fequently,  are  they  not  fubjeiS:  to  be  influ- 
enced by  private  inftead  of  public  motives  ? 
If  the  eledors  be  influenced  by  the  nobility^ 
what  can  be  conceived  more  unconflitutional^ 
than  to  throw  that  power,  which  fo  peculiarly 
belongs  to  the  commonality,  into  the  hands 
of  the  hoiife  of  peers?  When  the  num- 
bers, and,  wealth,  and  confequently  the 
power,  of  the  commons  have  vifibly  ac- 
quired fo  great,a  weight  in  the  fcale  of  go- 
vernment, can  it  be  a  wife  meafure  intirely  to 
deftroy  that' equilibrium  of  power  between  the 
legi/lative  aflemblies  and  the  executive  autho- 
rity, which,  according  to  the  niofl:  admired 
writers,  can  alone preferve  the  cbnftitution  (8)  ? 
If 'the  number'  of  reprefentatives  was  fo 
greatly  ihcrealed  as  has  been^  lately  propofed, 
IS  there  not  reafon  to  fear  the  hoUfe  of  com- 
mons, like  the  Poli(h  diet,  would  become  more 
remarkable  for  their  violence  than  their  wif- 

(7.)  See  NOTE  [OOO]. 
(8)  Sec  NOTE   [PPP]. 

C  a  .  dom? 
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dom  ?   And  if  not,  what  human  conftitution, 
in  fo  numerous,  and  confequently  fo  diforderiy 
an  affembly,  could  bear  the  fatigue  of  being 
the  fpeaker  ?  Would  the  alteration  make  any 
change  in  the  fyftem  of  corruption ;  or  would 
it  not  rather,  by  creating  more  wheels,  require 
the  more  oil?  Would  not  theprojed  violate  the 
contraft  made  between  England  and  Scotfand 
at  the  Union?  And  in  what  Way  could  the 
loo  members    be   proportioned   among  the 
counties,  without  altering  the  balance  between 
the  northern  and  fouthern  parts  of  the  king- 
dom, and  creating  an  apprehenfion  of  an  equal 
•    land-tax,  or  feme  other  alteration  equally  ob- 
noxious ? 

The  great  advocate   for  the   addition  of 
too  members,  himfelf  admits,  that  *  provided 

*  the  members  be  firmly  conne<9:ed  with  the 

*  body  of  the  nation,  the  liberty  of  the  nation 

*  may  be  well  proteded  by  a  houfe  of  com- 

*  mons,    whofe    members    do    not    exceed 

*  300  (9)/  A  truth,  I  fliould  fuppofc,  fcarcely 

(9)  Sec  Mr#  Wy  vztL^s  anfwcr  to  the  queries  pfopofirf 
by  the  committee  of  correfpondence  at  Belfaft,  inclofcd  ifl 
a  letter  to  Mr,  Henry  Joy,  Jun.  fccrctary  of  thecoci- 
nlittee,  dated  Auguft  22d,  1783. 

n  10 
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to  be  doubtedk  Until  the  reign  of  Henry  VlII. 

We  have  feen  that  the  number  of  members-, 

though  now  558,  w^s  only   298*     And  I 

imagine  it  will  be  granted,  that  that  number, 

if  they  had  exerted   themfelves^  would,  at 

that  time>  have  been  fuflSciently  competent 

(ajj,  much  more,  would  5J;8  at  the  prefent 

period)  to  obtain  any  fhare  of  li&tr/y  which 

could    reafonably  be  required.      But  when 

the   houfe   of  commons  became  fo  greatly 

augmented  in  number,  and  they  began  to 

contend  for  power  as  well  as  liberty ,^  what 

was  the  confequence  ?     The  Crown,  at  laft, 

became  fo  weakened,  that^  notwithflanding 

an  almpft  boundlefs  patronage,  it  could  nei-* 

tlier  fubdtte  a  foreign  enemy,  nor  fupprefs 

domeftic  fadion;    nothing  but  complaints 

were  heard  of,  prodigality,  misfortune^  and 

difcontent» 


Cc  « 
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CHAP.     IV. 


fecTS  lo(i 
their  weight 
in  the  fcale 
of  govern - 


OftJbe  ProjeElfor  limiting  the  Numier  of  tk 


Peerage. 


"DESIDES  the  alterations  wWch  tavebccn 
pro]^ofed  for  amending  the  reprefentative 
a{fenibly,it  feems  improvements  have  alfo  been 
thought  of  for  the  upper  houfe  of  parliament ; 
and  an  attempt  to  limit  the  number  of  the 
peerage,  which  formerly  mifcarried,  has  again 
been  revived  in  idiea. 


But  have  thefe  reformers  attended  better 
to  the  true  principles  of  the  conftitution,  to 
the  preferring  of  a  proper  equilibrium  of 
power  in  the  diffef ent  branches  of  the  legif- 
lature,  than  thofe  who  have  thrown  their  fhafo 
at  the  Crown  ?  I  fear  all,  or  the  chief  of  the  at- 
tempts, come  from  the  fame  quarter,  and  that 
the  ultimate  aim  is  only  to  aggrandize  ftill 
more  the  almoft  irrefiftible  power  of  the  houfe 
of  commons  J 


If 
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If  any  peribn  will  caft  back  his  thoughts  I**  wcalih. 
to  the  time  of  the  origin  of  the  houfe  of  com- 
mons, he  will  find  how  ftrangely  the  balance 
ef  power  between  the  two  houfes  of  parlia- 
ment, both  in  wealth  and  numbers,  and  con*.     . 
fequently  in  power,   has  been  altered  fmce- 
that  period. 

In  regard  to  wealthy  the  commons  have 
been  enriched  by  commerce ;  but  the  nobility 
have  had  no  fuch  refources.  On  the  contrary^ 
fheir  poflefBons,  inftead  of  increafing,  have 
been  diminiihed.  Freedom  has  been  fo  much 
Ae  charaderiftic  of  the  times,  that  not  only 
perfons,  but  property,  were  to  be  free.  The 
fetters  were  to  be  taken  off  entails,  and  free- 
dom given  to'  alienation  j  and,  in  confe- 
quence  of  this  freedom,  the  property,  and 
confequently  the  power  of  the  ancient  nobi* 
Kty^  was  gradually  transferred  into  the  hands 
of  the  other  houfe  of  parliament. 

With  refped  to  numhrs^  it  is  notorioufly  in  number*, 
known,  that  the  number  of  the  knights,  citi- 
;^ens,  and  burgefles  in  parliament,  ha5  been 
C  c  3  more 
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more  than  doubled  fmce  their  firft  inWtu- 
tion(i). 

Iti'othcrrc*        Knovino  this^  we  cannot  be  much  for-* 
*^^^*'  prized  to  find  the  Crown  deprived  of  all  k- 

giflative  authority,  e^ccept  a  fimple  li^atiyc ; 
and  that  the  fame  things  fhould.  have  hap- 
pened to  the  houfe  of  peers,  in  refpeiji  to  that 
grand  article  of  power— money. 

Thclrdignity       BuT  when  we  know,  that  the  houfe  of 

Ihould  be  .  .  .     .    • 

rcftorcd.  not  lords,  as  well  ag  the  prince,  in  this  import* 
ant  article,  that  of  granting  the  fupplies^  can 
barely  deny  them ;  that  they  are,  in  this  xe^ 
iped,  entirely  at  the  mercy  of  the  commons  j 
that  there  is.  no  other  power  from  which  dan- 
ger can  be  reafonably  apprehended;  that, 
therefore,  as  was  faid  of  the  king  in  bis  legif- 
lative  capacity,  poffelfing  no  *  power  of  doing 

*  wrong,    but  merely  of  preventing  wrong 

*  from  being  done(^),*    can  any  thinking 

(r)  <  From^  Edward  the  Firft*s  reign,  to  the  end  of 

*  that  of  Edward  the  Fourth,  there  were  only  170  m^m* 

*  bers  fent  to  parliament  from  aJl  the  cities  and  burghs  in 
«  England/  Elly3  on  Liberty,  p.  393,  JoHKiTOH 
on  Monarchical  Government,  p.  270, 

(?)  Blacic,  Com,  b,  i.  c.  2.  p.  i^\^  ad  410  edit, 

man 
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man  deem  it  good  policy  to  leflcn  ftill  fur- 
ther fo  beneficial  a  power ;  a  power  to  dp 
good  J  and  which,  unleft  the  houfe  fliould 
ever  unfortunately  confider  their  right  of  af- 
fenting  to  the  grants  of  the  commons,  as  a 
privilege  calculated  rather  for  their  own  pri* 
vate  advantage  than  the  public  benefiti  can  do 
no  harm.  In  my  mind,  if  any  danger  be  to 
be  apprehended  from  the  confl:itut?on  of  th^ 
upper  houfe  of  parliament,  it  will  be  when- 
ever their  wealth  and  numbers  fhalj  become 
fo  reduced,  as  not  to  give  a  dignity,  and  com- 
mand fuflBcient  refpe<S  and  fubmiflion  to  their 
decifions.  If  the  numbers,  wealth,  and  power 
of  the  peers  had  been  fuch,  as  not  to  have 
been  intimidated  from  doing  their  duty  in 
the  reign  of  Charles  L  moft  likely  the  mif^ 
fortunes,  which  then  fell  out,  would  have  been 
prevented. 

As  the  ^2LXiA  judicature  of  the  kingdom,  a 
judicature  from  which  there  is  no  appeal ;  and 
where,  therefore,  an  injury  is  dreadful,  be- 
caufe  it  is  an  injury  without  poffibility  of 
redrefs;  a  tribunal  of  Ijuch  high  authority, 
C  c  4  as 
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as  not  only  to  decide  in  the  laft  refort  between 
JubjeEl  andfubjeSty  but  difputes,  in  which  there 
may  Hand  at  their  bar  the  executive  govern- 
ment itfelf  as  the  accufed,  and  the  people  of 
England,  by  their  reprefentatives,  as  the  ac- 
cufers :  as  legi/lators^  the  grand  arbiters  be- 
tween the  prince  and  the  people,  the  great 
barrier  to  prevent  all  encroachment  by  either, 
they  ought  furely,  both  in  wealth  (3)  and 
numbers,  to  impart  an  idea  of  wifdom,  im- 
partiality, and  jufticc  (4)  ;  fo  exalted  as  to  be 
above  the  reach  even  of  fufpicion;  and,  confe- 
quently,  maintain  a  dignity  to  excite  a  re^ 
verence  of  their  decifions. 


Improve-  As  the  houfe  of  lords  are  conftituted  on  an 

gcfted.  idea  of  wifdom^  impartiality,  zxaAjuJilcc ;  and 

dignity,  that  is,  independence,  istheveryfouni* 

ation  of  this  principle,  if  one  might  prefume  to 

(3)  May  it  not  be  a  queftion,  whether  it  be  conflitfl- 
fional  to  admit  perfons  of  fmall  fortune,  though  for  fervice 
done  to  the  State,  to  an  hereditary  right  in  the  peerage? 

(4)  MoNTEsc^yiEU  fays,  it  is  a  maxim,  no  noHlitji 
no  monarch',  no  monarchy  no  nobility.  *  But,'  fays  he, 
^  there  may  be  a  defpotic  prince.*  (The  nature  of  ^riwfc 
|ovcrnmcnt  fee  explained  in  p.  4.) 

fuggeft 
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fuggeft  an  improvement  in  the  houfe  of  lords, 
it  fhould  be,  not  x  to  leflen  their  dignity,  by 
diminifhing  or  limiting  the  number  of  their 
members,  but  to  increafe  their  dignity,  by  / 
requiring  in  them,  or,  at  leaft,  in  all  new- 
made  peers,  a  qualification  fo  ample,  that 
their  own  pofTeilions  fliould  give  a  fecurity 
againft  corruption,  and  infure  in  them  a  com-- 
Toon  interejl  with  the  community  j  an  idea  which 
18  the  foundation  of  that  virtue ^  or  principle, 
on  which  the  bottfe  of  commons  alfo  is  found- 
ed. From  the  bifliops,  indeed,  no  qualifica* 
tion  can  be  required  ;  as  they  hold  their  feats 
by  virtue  of  their  ancient  fpiritual  territories, 
called,  under  the  ^zxons^  frank-^lmoign^  or 
free  alms ;  changed,  by  William  the  Con- 
queror, into  the  feodal  or  Norman  tenure  by 
barony  (5)  ;  and  the  rather  too,  as  they  hold 
their  honours  but  for  life,  Reftore  the  dig- 
nity of  the  ancient  barons,  and  the  houfe  of 
peers  will,  in  fome  meafure,  be  reftored  to 
their  ancient  weight  in  the  fcale  of  govern-' 
ment. .  If  a  qualification  be  requifite  in  the 

•  "» 

(5)  Black.  Com.  b.  i.  c.  2.  p.  156.  and  b.  L  c.  12. 
p.  40Q, 

members 
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members  of  the  lower  boujG:  of  parUameat,ia 
it  not  llrange  no  qualilication  ihouM  be  xt^ 
quired  in  the  members  of  the  higheft ;  and 
efpeciaUy»    when    (to  repeat   what  is  £dd 
before)  their  territories,  which'  we  to  give 
them    digi^ty,  are  the  rery  foundation  of 
the  principle  of  their  ^onftitution  (6)?  Should 
a  peer  be  fo  indifcreet  as  to  reduce  hk  f(^« 
tune,  and  become  dependent,  he  ought  to 
be  degraded  (7),     A  ftate  df  dependence  ia 
inconfiftent  with  the  dignity  which  is  required 
in  a  peer  of  Great  Britain,   Whenever  it  (lull 
happen,  that  men  in  diffareffed  circumftaocei 
fhall  make  a  part  of  the  Britiih  pelage,  m^ 
doubtedly  the  equilibrium  of  power  would  be 

(6^  *  Excefs  of  poverty  is  a  pernicious  thing  m  an 
«  iriftocracy.     To  prevent  their  poverty,  it  is  neceflary, 

*  above  nil  things^  to  oblige   tbem  ic  pay  Atir  ddis  A 

*  time/     Sp.  L.  b.  v.  c.  8-   See  Note   [MM]. 

(7)  In  the  4th  of  Edward,  a  duke  of  Bedford  wai 
degraded  by  zSt  of  parliament  on  account  of  his  poverty. 
4  I'^ft-  3SS-  Blacj:.  Com.  b.  i.  c.  la.  p.  403.  Tk» 
preamble    to   the    aft    is     remarkable :    *  Torafmuchas 

*  oftentimes  it  is  feen,  that  when  any  lord  is  called  to 

*  high  eftate,  and  hath  not  convenient  Jivelihood  to  fup- 
'  port  the  fame  dignity,  it  induceth  great  poverty  aiui 

*  indigence,  and  caufcth  oftentimes  great  extortion,  em- 

*  bracery,  and    maintenance  to  be  had,^  to  the  gfc« 

*  trouble  of  all  fuch  countries  where  fuch  eftate  AA 

*  happen  to  be  :  Therefore,  l^c.* 

endangered. 
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endattgered.  Contrary  to  their  inftiiution,  it 
would  invite,  what  of  all  other  things  ought 
to  be  avoided,  iU-defigning  parties,  fa^ion^ 
and  their  eoncoinitaiit  corruption.  Whereas, 
the  opulence  and  dignity  of  the  peers  of  Great 
Bntain  Should  he  fuch  ^  to  preclude,  as  far  as 
human-  proviiions  can  preclude,  both  fadion 
and  corruption;  w,  in  the  languageof  Sir  Wil- 
liam BlacKstonb,  their  fubfervience  to 
either  erf  the  other  branches  of  the  legiflature. 
As  the  law  pays  that  regard  to  the  word,  or 
hobour,  as  it  is  called,  of  a  peer,  as  to  efteem 
it  ftqual  to  another  man's  oath,  fo  his  anions 
fiiould  have  that  refpeft  paid  to  them,  as  not 
even  to  be  fufpeded. 

CHAP.     V. 

Of  the  Scheme  for  cbufing  into  the  M^mifiry 
neutral  Men^  and  Men  of  Capacity ^  Impar-' 
tmlityy  and  Dijintereflednefs. 

TD  APIN,  in  his  Dijfertation  on  the  Origin  TKefchcme 

df  the  Government  of  England  (defigned,  ^     *^*'*' 
as  I  imagine,  to  give  the  world  the  benefit  of 
all  his  labour  and  obfervations),  feems  to  re- 
commend, 
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commend,  that  the  higheft  pofts  in  the  oatioa 
fliould  be  filled  with  neutral  men  \naird 
lords  {i) J  I  think  is  his  expreffion],  men  of 
capacity^  impartiality y  and  di/intereftediuJs[TL\ 
^  A  dozen  of  fuch  noblemen  in  England,  in 

*  the  moft  eminent  pofts/  fays  he,  *  'would 

*  infallibly  crufh  both  fadtions  at  once  (3).* 
^IJedqu^l  This  is  exaOly  conformable  to  his 

principles,  Notwithftanding  his  remark,  al- 
ready noticed,  of  the  views  pf  parties,  which 
was  a  thing  too  obvious  to  be  concealed,  he 
leems  to  have  thought^  that  all  the  fault  in  the 
conduft  of  public  affairs  lay  entirely  with  the 
Crown ;  and  having,  as  he  contrived,  guard- 
ed againft  that,  he  imagined  nothing  more  to 
to  be  neceffary.  But  any  one  that  has  taken 
the  trouble  to  i^ad  thus  fax  of  this  perform- 
ance, will  perceive,  that,  to  obtain  perfec- 
tion, much  more  would  yet  remain  to  be 

(i)  From  this  exprei&on,  arc  wc  to  foppoie  Rajw 
apprehended^  jthat  numbers  of  the  houfe  of  commons  wouU 
have  ^  too  much  inclination  to  keep  up  the  greatndsof 

*  that  place,  to  which  they  might  think  they  owed  theif 

*  own  greatnefs.*   Lord  C^ar.  Hift.  Rebel,  b.  iii.  p.  15*' 

(2)  Rapin's  Piflert.  on  the  Orig,  of  Gov.  in i"» 
Hift-  Eng.  vol.  xiv.  p.  436. 

(3)  Ibid.  p.  437. 

done; 
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F  done ;  that  if  the  king's  minifters  were  ev^r 
£0  neutral  in  their  notions,  of  ever  fuch  capa^ 
Cityy  impartiality^  and  difintereftednefsy  it  would 
be  almoft  next  to  an  impoffibility,  under  the 
prefent  fyftem  of  government,  to  manage 
public  affairs,  for  any  length  of  time,  with 
reputation,  in  the  way  that  was  done  by 
<^  Elizabeth. 

Almost  the  very  laft  words  in  Rapines  Would  not 
Differtation  on  the  Origin  of  the  Englifh  Go-  without 
vernment  are,  *  I  do  not  fee  what  can  put  an  „"«•  "** 

*  end  to  the  fort  of  civil  war  carried  on  in 

*  England,  but  the  prudence   of  a  juft  and 

*  equitable  fovereign,   moderate  in  his  defires 

*  and  paffions  j  a  lover  of  the  proteftant  reli- 
^  gion,  and  one  that  makes  the  good  and 
^  happinefs  of  his  fubje^s  his  fole  care  and 

*  ftudy.*  If  this  were  really  all  that  was 
neccffary,  I  need  not  hefitate  to  fay,  Eng- 
land would  at  this  time  be  the  happiefl:  na- 
tion upon  eafth. 

Many  men,  however,  befides  Rapin,  en-  The  opi- 

nions  of 

tcrtain  the  very  fame  notion.    Whenever  any  other  men. 

thing 


-^    J 
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tiling  goes  amife  in  government,  th^y  imagiafc 
thd  whole  refts  only  on  what  man  i%  prime 
minifter ;  as  if  the  Englifh  goremment  were 
an  abfolute  monarchy,  and  our  liberties  and 
happinefs  depended  folely  on  one  man*s  dif- 
pofition :  whereas,  it  is  only  ^  in  the  infancy 

*  of  focieties,  that  the  leading  men  in  the  re- 
^  public  form  the  conftitution ;  afterwards| 
^  the  conftitution  forms  the  leading  men  in 

*  the  republic  (4)/ 

Oth£II  men,  on  the  contrary,  feem  to 
conceive,  that  political  liberty,  and  cDiiie-« 
qucntly  civil  liberty,  can  be  ntet  with  only 
in  a  well-K:onftituted  houfe  of  commons  }  that 

*  there  all  matters  of  government  ought  to  be 

*  canctrudi  and  that^ '  if  there  be  a  receipt^  a 
^  noftrum  for  the  making  of  a  weak  govern** 

*  ment,  it  is  by  giving  the  power  of  con* 
^  triving  meafures  to  one,  and  the  nominal 
'  tion   of  the    perfons    who    are  to    carry 

*  thofe    meafures    into    execution,    to    an* 

(4)  MoNT^squiEv  on  the  Rift  and  Fall  of  the  Roitiaii 

Empire,  p«  3. 

•  Other/ 
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'  Other  (5)/  And,  as  in  former  times^  a 
man  was  deemed  a  malignant  aftd  deUfiqueat, 
who  did  not,  without  tnurmuring,  fubmit  to 
this  kidd  of  dodtine  ;  fo,  in  the  pre£i^nt,  an 
army,  where  the  rule  is  abfolute,  is  thought 
to  be  its  hiipj^eft  illuflration  (6), 

N£y£KTH£L£SS,   IS    the  do^llne  COnflltU-   The  true  no* 

tbnal?    True  *  political  liberty,   certainly, 

*  is  only  to  be  met  with  where  ther^  id  no 
*.  abufe  of  power.  Conftaht  experience,  in- 
^  deed,  £hews  us,  that  every  man  invefted 

*  with  power  is  apt  to  abufe  it#  And,  ftrangc 
^  as  it  Aay  feem,  moSt  true  it  is,  that  even 

*  virtue  itfelf  has  need  of  lifaiits.     To  pre- 

*  vent^  therefore,  the  abufe  of  poweri  it  is 

*  neceffary,  that,  by  the  very  diljpofition  of 
*'  thangs^ power  Jbould  be  a  check  to  power  (7)** 

It  is  not  in  the  perfecting  of  any  one 
branch  of  power,  that  the  art  of  government 

(5)  This  ii  faid  to  have  been  a  part  t>f  Mr.  F*-'s 
fpeoch  on -the  India  bill,  the  x 6th  July  1784;   but  as  it 
is  only  newfpapcr  intelligence,  its  authenticity  muft  be 
referred  (Othofe  who  were  prefent,and  heard  it. 
.(6)  Ibid*  {7}  Sp.  L.  b.  xi.  c.  4. 

confifls  I 
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confifts  ;  but  rather  in  the  diftribution  of  all 
the  powers  of  govertunent }  legillatiYe,  cxe* 
cutive,  judicial,  fifcal,  ecclefiaftical,  maii- 
dme,  military,  and  inquifitorial ;  in  the 
cJonftitution  and  diftribution  of  each  particular 
power ;  and  in  the  connedHon  of  the  whok 
As  a  piece  of  human  mechanifm,  govern- 
ment fhould  confift  of  many  parts;  each 
part  fhould  be  fo  conftruded  as  to  perfonn  a 
particular  office;  and  the  feverai  parts  or 
movements  fliould  be  fo  connedied,  as  how- 
ever feemiiigly  difcordant,  to  conduce  to  the  uni- 
form and  regular  movement  of  the  whole  (8) : 
and  the  whole  fliould  be  fo  equally  balanced^ 
as  to  produce,  if  fuch  a  thing  be  poffible  in 
human  affairs,  a  perpetual  motion  ;  a  mo- 
tion refembling  that '  of  thofe  Various  parts 
of  the  univerfe,  which,  by  attraSion  and 
repulfion,  adtion  and  re-adion,  produce  the 
moft  exadt  regularity,  and  continue  ever  the 
fame. 

Accordingly,  every  power  of  gpvem- 
ment  relating  to  xhQ  per/on  of  the  fubjed,  le- 

(8)  ^  In  the  fame  manner  as  difcords  in  mufic  eontri* 
<  bute  to  the  general  melody  of  found.'  MonrTiSQUiiu 
on  the  Grandeur  andDeclenfionof  th«  Romans,  p.  151* 

giflative, 
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gillative,  judicial,  executive,  and  inquifitorial^ 
is  moft  wonderfully  diftributed*     *  The  legif* 

*  lative  body  being  compofed  of  two  parts,  one 

*  checks  the  other,  by  the   mutual  privilege 

*  of  rejecting.     They  are  both  checked  by  the 

*  executive  power,  as  the  executive  is  by  the 

*  kgiflative    (8)/     The  judidal  power  is  not 
only  feparated  from  the  legiflative  and  execu- 
tive^ but  is  itfelf  alfo  fubdivided  into  many 
partSt     Ay/^/V^  ^/^/^^r^may  commit  J  but  it 
mud  be  upon  proof  of  an  infringement  of  the 
the  law;  and  that  proof  muft  be  fet  forth  in 
his  warrant  of  commitment.  A  writ  oi  habeas 
corpus  may  command  the  body,  and  this  war- 
rant to   be  produced  to  the  court  of  king's 
bench.     The  legality  of  the  commitment  is 
there  examinable.     If  the  commitment  be  un- 
lawful, the  prifoner  muft  be  difcharged;  if  the 
cafe  be  bailable  by  law,  *  exceffive  bail  muft  not 
*  be  required  (9).*  Care  being  thus  taken  for  the 
fecurity  of  fociety,  and  the  liberty  of  the  ac- 
cufed,  power  is  then  ihifted  into  other  hands* 
A  grand  Jury  are  to  find  the  indidment  or  in- 
ffarument  of  accufation*     Another  juty^  the 

(8)  Sp*  L.  b.  xi.  c.  6^ 

(9)  Bill  of  Rights,  I  Will.  &  Mary,  feff,  ii.  c.  a. 

D  d  peers 
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peers  or  cqusth  of  the  party  aecufed,  who, 
from:  a  (rmilarityoffituation,  may  be  his  advo- 
cates, but  can  never  be  fris  adrcrfarks;  iften 
who,  being  unknown  till,  as  it  were,thefflo* 
mentof  thetfialjcanbefcarcety  fuppofedtohavc 
entertained  any  partiality  orprqtidice,or  have 
any  private  end  to  ani^er  ;  but  who  being, 
iieverthcfefs,  fobjeft  to  an  alrncft  unHmked 
right  oS  ehalknge  or  objedion  by  the  prifoacr, 
may^  in  feme  meafiire,  be  feid  to  be  judges  of 
his  own  chufing ;  thefe,  I  fay,  are  the  perfofli 
with  whom  the  law  has  intmfted  that  wliidi, 
next  to  the  power  of  declaring  wha*  ftaB  be 
the  Taw,  is  more  *  interefting  to  mankind  dufl 
•  an7  other  thing  rn  the  univcrfe  ( i  o)  ;*  I  mcM 
the  power  of  declaring  any  one  guHty  or  not 

guilty  of  any  particular  fad  (ii)  which  Ac 

law  has  declared  to  be  criminal  (12).     Unlike 

the  practice  in  thofe  countries  where  the  civil 

law  prevails,  the  whole  trial  is  to-be  had,  as  it 

were,  before  the  tribunal  of  the  people.    The 

f)rifoner  has  a  right  to  confront  and  crofe-cx- 

« 
(10}  Sp.  L»  bi  xi4«  c.  2. 

(11)  See  NOTE   [OaOJ. 

(12)  See  NOTE  [RRR], 

aimoc 
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amine  the  whnefie&  againft  him  ;  and  to  com* 
bat  evidence  with  c'didtme*,  The  pleadings  of 
the  counfdt^  the  evidence  of  the  witnelTes,  the 
verdidl  of  the  jury,  the  fentence  of  the  judge, 
are  all  open  to  the  examination  and  cen- 
fore  of  the  pubKc.  Any  one  takes  down  the 
whole  proceedings  in  fhort  hand,  and  it  is 
ufual  to  publiih  them  to  all  the  world  (13). 

*  AD  grants  and  promi/es  of  fines  and  forfeit* 

*  urea  of  particular  perfons  before  conviftion, 
^  are  illegal  and  void  (14).*  For  error  in  the 
proceedings,  judgment  may  bearrefted.  When 
the  faiSk  is  eftablifhed  by,  what  is  emphatically  - 
ftyled  the  verdtSl  of  the  jury,  and  no  fufficieni  ' 
reafon  is  alleged  why  judgment  fhould  not 
be  given,  the  judge  pronounces  the  punifh- 
ment  inflided  by  the  law  for  fuch  a  particular 
faa:(i5).  But  it  is  not  that  fentence  whkh 
an  arbitrary  or  capricious  will  might  df£kate, 

( 1 3)  If  this  liberty  be  proper  where  the  law  is  only  to 
be  executedy  is  it  not  equaHy  proper  where  the  laws  are  to 
be  mad0  \  particularly  in  that  aflSKmbly  where,  the  mem« 
bers  reprefcnting  the  people,  it  is  important  to  the  people 
to  know  how  every  individual  member  has  behaved  htm- 
fttf,  and  acquit&edhimfelfof  that  truftwbieh  has  becncon« 
iided  to  him  by  his  country. 

(14)  Bin  of  Rights,  t  Wfll.  &Mary,  feff.  ii*  c.  2. 

(15)  Sp.  L.b*  vi.  c.  3. 

D  d  a  but 
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but  that  which  a  law,  binding  equally  every 
individual,  has  declared  to  be  a  general  rule 
of  civil  condudl;  and  to  know  this,  a  learned 
writer  obferves,    *  the  judge  needs  only  open 

•  his  eyes  (i6).'  The  punifliment  by  fine  aud 
imprifonment  is  commonly  difcretionary^  to 
be  fuited  to  the  aggravations,  or  otherwife, 
of  the  offences,  the  quality  and  condition  of 
the  parties,  and  innumerable  other  inftancesj 
but  it  is  not  arbitrary ;   by  the  bill  of  rights, 

•  exfceffive  fines  are  not  to  be  impofed,  nor 

•  cruel  and  unufual  punifliments  inflided.' 
Should  a  judge  aft  wilfully  contrary  to  his 
duty,  he  may  be  impeached.  Should  the  ri- 
gpur  of  the  law  be  thought  too  great,  though 
it  cannot  be  increafed,  it  may  (excepting  on 
appeals  of  murder  and  parliamentary  impeach- 
ments) be  moderated  by  a  pardon  or  mitiga- 
tion of  the  fentence*  And  when  at  laft  jullice  is 
to  be  done,  it  muft  be  executed  by  the  Jheri^ 
with  no  greater  degree  of  cruelty  than  a  mild 
fyftem  of  laws  has  judged  fuflScient,  rather  for 
pre  ventton  of  crimes,  than  for  punifhment  of 
offenders  J  leaving  the  expiation  of  the  offence 

,    ( i6)  Sp,  L.  b.  vi.  c.  3.  Sec,  E  c$fara^  Eden's  Pen.  La«r, 

to 
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to  the  judgment  of  that  fupreme  tribunal 
which  governs  the  univerfe. 

Thus  in  criminal  affairs  relating  to  the 
per/on  of  the  fubjedi,  and  alfo  in  the  at;// con- 
tefts  which  take  place  between  individuals 
concerning  property ^  power  is  fo  checked  by 
power,  it  is  almoft  next  to  an  impoffibility  that 
power  ihould  be  materially  abufed.  Such 
a  community  of  intereft  is  made  to  take  place 
among  all  ranks  of  men,  governors  and  go- 
verned, that  *  every  individual  member  of  the 

•  government   may  be  faid  to  advance  the 

•  public  good,  while  he  only  thinks  of  pro- 

•  moting  his  own  particular  intereft  (17).' 
And  thus  is  obtained  that  which  is  the  true 
end  or  objed  of  all  judicial  power,  namely, 

juftice. 

But  has  the  fame  care  been  taken  of /r^ 
perty  in  political  regulations  ?  .Is  power  fp 
checked  by  power  in  every  department,  legiC- 
lative,^^^/,  and  inquifitorial,  that  power  can- 
not be  materially  abufed?  Does  fuch  a  com- 
munity of  intereft  take  place  among  the  go^ 

{l*])  Sp«  L.  b.  iii.  c.  8* 

D  d  3  vernors 
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vemors  and  governed  in  this  relpefi,  ai  to 
make  every  member  of  the  govemmest  ad- 
vance the  public  good,  by  promoting  his  own 
particular  intereft?  And^  oonfequendy,  i$ 
equal  provifion  made  for  obtaining  the  end  or 
objed  of  the  fifcal  branch  of  governnttst) 
which  \%  frugality  ? 

Is  power  checked  by  power  in  that  part  of 
the  legijlative  branch  of  government  whidj 
enjoys  the  important  privilege  of  granting  or 
rcufing  money ;  the  reprefenrative  by  the  col- 
ledive  body  of  the  people  every  feffioa  of  p^r* 
liament,  as  in  former  ages  ?  or  has  an  altera-* 
tion  in  this  refpeft  happened  in  the  conftitu-* 
tion ;  the  duration  of  parliaments  become  ex- 
tended to  a  confiderable  number  of  years  (i8); 
and  many  members  of  parliaments,  intended 
to  be  the  temporary  reprefentatives  of  the 
people,  become  even  hereditary?  Have  the 
hbufe  of  commons  now,  as  in  times  cf  old,  a 
common  iniereft  with  the  community ;  or  is 
the  privilege  which  was  given  of  granting 
mon^y  for  public  puipofes  perverted,  and  con- 

(i8)  See  NOTE  [SSSJ, 

iidered 
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fidered  only  as  a  m^aas  of  anfxveriag  the 
ead3  of  pnvate  intereft  or  ambitioa  ?  Is  pro- 
digality in  the  adminiftration  of  the  public 
treafure,  coofequeotly^  becoioc  ^eater  or  ie& 
tha»  in  former  ag^es  ? 

Is  power  checked  by  power  in  thtjifcal 
brancliof  government,  which  isintmfted  with 
the  application  of  the  public  money,  fo  as  to 
procure  frugality^  the  objeft  of  the  inftitution, 
the  true  prefervative  oi property ;  in  like  man- 
ner as,  by  oppofing  power  to  power  in  the  judi- 
cial department,  JHftice  is  obtained,  and  the 
ful)je<^'s  per/on  protected  ;  or  are  private  in- 
dividual^ and  even  inferior  agents,  fufiered  to 
aoaijB  unconicionahle  fortunes  in  various  pub- 
lic d^artments;  have  171  millions  been  ne- 
glected to  be  audited  for  twenty  years  and  up- 
^ward^(i9);  and  large  balances  left  in  the 
hands  of  public  accomptajnts  for  years,  ^od  in 
a  mannier  for  ages  (ao)  ? 

Are  the  members  of  the  inquijitoriai ipovrcr 
in  the  exercife  of  their  fundlions,  like  a  jury, 

^19}  S^  lOth  Report  of  the  Comtnlffiofierfi  of  Ac- 
counts* 

(20)  Ibid. 

D  d  4  difmterefted 
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difintereftcd  and  unconcerned  in  the  event  of 
their  refolutions,  other  than  as  members  only 
of  the  fame  community;  or,  inftead  of  ufing 
their  power  in  order  to  correfl:  abufes  in  the 
executive  and  fifcal  departments,  is  their  au- 
thority made  ufe  of  by  certain' ambitious  men, 
only  to  acquire  power  in  the  executive  depart- 
ment ;  and  by  certain  mercenary  men,  only 
to  obtain  employments  in,  or  benefits  from,  the 
fifcal? 

Should  an  unfavourable  anfwer  be  re- 
turned to  thefe  queftions,  vre  muft  not  won- 
der  if,  inftead  of  virtue,  we  fhould  meet  with 
venality;  inftead  of  power  or  ftrength, 
weaknefs;  inftead  of  liberty,  licentioufheis ; 
and  inftead  of  frugality,  which  is  a  great  mark 
of  virtuous  government,  we  fhould  hear  of 
nothing  but  prodigality.  There  would  finely 
be  no  wonder  in  all  this ;  the  wonder  would 
be,  were  the  matter  otherwife, 

Whatiever  republicans  may  pretend, 
fuch  evidence  will  bring  convidtion  to  every 
impartial  mind,  that  neceffity  requires  the  in- 
quifitorial,  as  vrcU  as  the  executive  power 

bci«g 
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being  kept  within  conftitutional  limits; 
that  there  is  as  great  a  neceffity  for  power 
being  checked  by  power  in  the  feveral  depart- 
ments of  the  government,  which  affedl  the 
property  of  the  fubjed,  legillative,  fifcal,  and 
iiiquifitorial^  as  in  the  judicial^  which  afFeds 
Ymperfott^ 

Let  us  recoiled  that  *  by  a  malady  for  ever 

*  incident  to  man,  the  plebeians  at  Rome,  who 

*  obtained  tribunes  merely  for  their  own  de  • 

*  fence,  employed  thofe  very  magiftrates  to 

*  annoy  others;   fo  that  they  ftripped,  by  in- 

*  fenfible  degrees,  the  patricians  of  all  their 

*  privileges:  a  meafure  which  gave  rife  to 

*  everlafting  contefts  (21):*  that,  as  I  believe 
is  before  obferved,  when  the  legiflative  and 
inquifitorial  power  of  the  houfe  of  commons  in 
the  time  of  Charles  L,  inftead  of  ufing  their 
authority  to  regulate  the  royal  power  of  dif- 
folving  parliaments  (22)  made  ufe  of  it  to  take 
away  a  power  which  was  the  only  check  upon 

(21 }  MoiTTESQuiBU  on  the  Rife  andFall  of  the  Roman 
Empire,  p.  107. 
(W)  See  NOTE    [TTT]. 

their 
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their  awa;  a  king  foon  became  *  burtheo- 
^  ibme ;'  thehcnile  of  lords  ^  dangerous;'  aod 
the  executive  power  being  no  loager  z  check 
to  kgiflative  power^  it  wa«  eafy  to  foriee  tbtt 
men,  who,  becauiie  thej  called  tlieioielYxs  dtf 
reprefenl:ai^e8  oiihc  peopkt  could  liiitik  tbem« 
felves  intitled  to  the  whole  fupreme  or  kgiila^ 
tive  power,  would  eafily  conceive  it  to  be  as 
good  a  title  to  X\\Q/ubordinate  executive  power 
of  government.  Every  power,  legiflative  and 
executive,  was  accordingly  aflumed  ;  every 
power  was  abufed ;  and  the  nation  had  a  ine« 
lancholy  proof,  that  a  power  fo  immettfe, 
lodged  in  the  hands  of  a  fet  of  fa^ious  dema- 
gogves,  was  ill  calculated  to  produce  corporal 
and  mental  liberty,  or  tranquillity  to  the  perfon 
of  the  fubjefik  j  and  that  frugality,  which  is  the 
offspring  of  virtue,  and  the  political  confcr- 
vator  oi property. 

Let  us  recoUeiS:  that  the  boufe  of  commoiis, 
in  the  reign  of  Charles  IL,  inilead  of  ufing  Acir 
privilege  of  granting  money,  fof  their  own 
prefervation,  again  employed  it,  like  the  Ro- 
man tribunes,  to  annoy  others  ;  to  annoy,  or 
rather  to  deftroy  the  houfc  of  peers ;  and  that 

dicy 
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tbey  would  have  again  effected  dieir  puip^fe^ 
had  not  the  boufe  of  lords  been  as  attentive  ta 
thdr  own  preferyatioii  as  the  houfe  of  com* 
Qions  are  of  theirs  in  money  bUis^  and  made 
a  ftanding  order  to  rejed,  on  fight  of  it,  every 
UD  to  which  the  houfe  of  commons  tacked  a 
sioney-^-biil  (23),  . 

*  Since,  therefore,  even  virtue  itfclf  has  need 
•  of  limits,'  let  us  follow  the  advice  of  the  ex- 
cellent Montesquieu  ;  let  not  any  leading 
men,  however  fair  their  charafters,  however 
neutral,  capable,  impartial,  and  difihterefted, 
form  the  conftitiition  of  England ;  for  that 
is  no  more  than  the  moft  arbitrary  govern- 
ment may  pretend  to.  But  let  the  conftitu- 
tion  fo  form  the  leading  men,  that  they  may 
be  compcifed,  as  it  were,  to  be,  if  not  men  of 
capacity,  at  leaft  neutral,  impartial,  and  dtfin- 
terefted  f  A  wri<?er,  whom  I  have  always  a 
pkafure  id  quofiisKg,  infomis  us,  ^  that  in  ocdeir' 
<  iQ  fi>rm  a  m04erate  govennoMt,  it  x$  nocof- 

♦  iary  to  combine  the  feveral  ppwerj,  tp  regy- 

*  late,  temper,  and  fet  them  in  motion ;  to  give, 

(23)  Dk  Lolmb,  Conft,  Eng,  b.  ii.  q.  17.  p,  3^9. 
4tti  edition, 

2  *  as 
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*  as  it  were,  ballaft  to  one,  in  order  to  enable 

*  it  to  refift  another;  and  that  this  is  a  mafter- 

*  piece  of  legiflation  (24)/   This  is  a  confum- 
•     mation  of  human  r^/^yS/r  devoutly  to  be  wilhed; 

a  confummation  indeed  *  rarely  produced  by 
^  hazard,  and  feldom  attained  by  prudence.  Oa 

*  the  contrary,  a  defpotic  government  offm    \ 

*  itfelf,  as  it  were,  at  firft  fight ;  it  is  uniform 

*  throughout;   and  SLSpa^ffions  only  are  requi- 

*  fite  to  eftablifli  it,  this  is  what  every  capacity 

*  may  reach  (25).' 

*  All  governments^  under  whatfoever  form 

*  they  are  adminiftered,  ought  to  be  admi- 

*  niftered  for  the  good  of  the  fociety;  when 

*  they  are  otherwife  adminiftered,  they  ceafe  to 

*  be  government,  and  become  ufurpation  {26). 

*  This  being  the  end  of  all  government,  even 

*  the  moft  defpotic  have  this  limitation  to  their 

*  authority:  in  thisrefped,  the  only  difference 

*  between    the    moft   abfolute    princes  and 

*  limited  magiftrates,  is,  that  in  free  govern- 

*  ments  there  are  cbecis  and  rcftraints  ap- 

(24)  Sp.  L,  b.  V,  c.  14. 

(25)  Ibid. 

(26)  Ibid.  b.  xL  c.  3.    See  Note,  p.  281.  No.  i. 

'  pointed 
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*  pointed  and  exprefTed  in  the  conflitution 
^  itfelf :  in  defpotic  governments,  the  people! 

*  fubmit  themfelves  to  the  prudence  and  dif* 

*  cretion  of  the  prince  alone  ;  but  there  is  ftill 

*  this  tacit  condition  annexed  to  his  power, 

*  that  he  muft  a£t  by  the  unwritten  laws  of 

*  difcretion  and  prudence,  and  employ  it  for 

*  the  fole  intereft  of  the  people  who  give  it  to 

*  him,  or  fufFer  him  to  enjoy  it,  which  they 

*  ever  do  for  their  own  fakes  (^6). 

•  So  that  the  nature  of  government  does 

*  not  alter  the  natural  right  of  men  to  liberty, 

*  which  in  all  political  focieties  is  alike  their 

*  due :  but  fome  governments  provide  better 

*  than  others  for  the  fecurity  and  impartial 

*  diftribution  of  that  right.     There  has  been 

*  always  fuch  a  conftant  and  certain  fund  of 

*  corruption  and  malignity  in  human  nature, 

*  diat  it  has  been  rare  to  find  that  man,  whofe 
^  views  and  happinefs  did  not  center  in  the 

*  gratification  of  his  appetites,  and  worft  ap- 

*  petites,  his  luxury,  his  pride,  his  avarice, 

*  and  lull  of  power;  and  who  confidered 

(27)  Cato's  Letters,  No.  59.  p.  183. 

•  any 
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*  any  puWic  truft  repofed  in  him,  ^riA  wf 

*  ocba:  view  than  as  the  meanato  iktiateikh 
^  \uiraly  and  dangeroM  dcTurs! 

'  For  thefe  reafons,  and  convinced  by  wofal 

*  and  eternal  experience,  focieties  found  it  nc* 

*  ceflary  to   lay  rejlraints   upon  their  map- 

*  Urates  or  public  iervants,  and  to  put  checks 

*  upon  thofe  who  would  otherwife  put  chains 

*  upon   thertij  and  therefore  thefe  fodctb 

*  fet  themfelves  to  model  and  form  national 

*  conftittitions  with  fuch  wifdom  and  art,  Ad 

*  the  public  interefl  Jbould  be  cmfulicd  and  w 

*  ried  on  at  the  fame  tmcy  wJben  tbafe  entnjki 
^  with  the  adminiftration  ofit^  nHfere  cof^ukh^ 

*  and purjuing  tbeir  own  (a8). 

^  Hence  grew  the  difiiadion  between  ar^ 

*  hitrary  and    free    governments;    not  thai 
^         *  more  or  lefs  power  was  vefted  in  the  one, 

*  than  in  the  other  ;  nor  that  either  of  them 
^  lay  under  lefs  or  more  obligations,  in  jufticc, 

*  to  proted  their  fubjeds,  and  ftudy  their  cafe, 
^  profperity,  and  fecurity,  and  to  watch  fof 

{28)  See  alfo  Sp.  L.  b.   iii.  c.   8.     Blacj^.  Coo. 
b.  i.  c.  2.  p.  157. 

•tkc 
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^  th€  fame.  Bat  the  power  and  fo^erdgnty 
^  of  magi&rates,  in  free  covantries,  were  fa  qaar- 
^  lified,  and  fo  divided  into  different  chadr^neb, 

*  and  committed  to  the  direction  of  fo  many 
^  diSktcM  men,  vnxh  different  interefts  2tnd 
^  ^ews^  diatthey  eonldfdidom^  if  ever^  aU  (29) 
^  find  their  account  in  betraying  their  truft. 

*  THE  anlyjkcrct  therefore  informing  a  fret 

*  governmenty  is  to  make  the  interefts  of  the  go^ 

*  vernors  and  of  the  governed  the  fame  (30),  as 

*  far  as  human  policy  can  contrive.     Liberty 

*  cannot  be  preferved  any  other  way.     Men 

*  have  long  found,  from  the  weaknefs  and 

*  depravity  of  themfelves  and  one  another^ 

*  that  moft  men  will  aft  for  intereft  againft 
^  duty,  as  often  as  they  dare*    So  that  to  en« 

*  gage  them  to  their  duty,,  intexeft  muft  be 

*  finked  to  the  obfervance  of  i«J,  and  danger  td 

*  the  breach  of  h  (3 1).  PerfoiMd  advantages 
^  and  fecurity  muft  be  the  rewards  of  duty 

( 29)  I  bave  taken  the  liberty  here  to  oirice  a  finall  silte-* 
ration,  and  the  reafon  will  be  fufficiently  obvious  to  any 
one  who  will  be  at  the  trouble  of  examinnig  the  original. 

(^d)  Seep.  184,  and  the  authority  there  cited. 

(31)  SeNotc>  p.  279*  No.  22. 

•  and 
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^  and  obedience  ;    and  difgrace  and  death 
^  the  punifhment  of  treachery  aiid  corrupt 

*  tion  (32)4 

*  No  wife  man,  thef  efore,  will,  in  any  in- 

*  ftance  of  moment  truft  to  the  mere  integritj 

*  of  another.     The  experience  of  all  ages  may 

*  convince  us,  that  men,  when  they  are  above 

*  fear,  grow  for  the  moft  part  above  honcfty 
^  and  fhame ;   and   this  id   particularly  and 

*  certainly  true  oif octettes  of  men ^  when  they 

*  are  numerous  enough  to  keep  one  another 

*  in  countenance,  for  when  the  weight  of  in- 

*  famy  is  divided  amongft  many,  no  one  finks 
^  under  his  own  burden. 

^  Great  bodies  of  men  have  feldom  judged 

*  what  they  ought  to  do,  by  any  other  rule 

*  than  what    they   could    do.     What    na- 

*  tiou  is  there  that  has  not  opprefled  any 
^  other,  when  the  fame  could  be  done  with 

*  advantage  and  fecurity?    What  party  \^ 

*  ever  had  regard  to  the  principles  which  they 

*  profefTed,  or  ever  reformed  the  errors  which 

*  they  condemned  ?   What  company,  or  par* 

(3a)  Cato^s  Letters^  No.  6o. 

^  ticulaf 
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•  ticular  fociety  of  merchants  or  tradefmen, 

•  has  ever  afked  for  the  intercft  of  general 

•  trade,  though  it  always  filled  their  mouths 

•  in  private  converfation  ? 

*  And  yet  men,  thus  formed  and  qualified^ 

•  are  the  materials  for  government.     For  the 

•  fake  of  men  it  is  inftituted,  by  the  prudence 

•  of  men  it  muft  be  cpndufted  ;   and  the  art 

•  of  political  mechanifin  is,  to  eredt  a  firm 

•  building  with  crazy  and  corrupt  materials^ 

•  The  ftrongeft  cables  are  made  out  of  loofe 

•  hemp  and  flax  ;   the  world  itfelf  may,  with 

•  the  help  of  proper  machines  be  moved  by 

•  the  force  of  a  fingle  hair  ;  and  fo  may  the 

•  government   of  the   world,  as   well  as  the 

•  world  itfelf  (33). 

CHAP.    VI. 

Of  the  Propofal  for  an  equal  Reprefentation  and 
Annual  Parliaments* 


OTHER  waters  havmg  had  the  ad  van*  afhcrepre- 
.  t  T>       •  J    lehtatioa 

tage  of  more  experience  than  Rapm,  and  wants 
feen  into  the  fallacioufnefs  of  his  doftrine, 

(33)  Cato's  Ircttcrs,  No.  61. 

E  e  *  have, 
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have,  in  my  mind,  with  better  reafon  turned 

their  thoughts  towards  amending  the  repre- 

Efual  nprt'     fentation  of  the  people  in  parliament.    But, 

Jeniation,  an  .    . 

equivocal       Unfortunately,  no  clear  diftind  idea  feemsycl 

tercD,creating 

aitrangecon-  to  be  formed,  either  of  the  meaning  of  repr^ 
ideas.  fentation,  or  the  means  of  amending  it.  Equa- 

lity is  the  term  I  think  that  is  chiefly  adopted; 
but  even  this  is  confufed ;  fome  perfons,  by 
an  equal  reprefentation^  meaning  an  cquaU) 
among  the  conjlituents^  or  an  univerfal  right 
of  fuffrage;  while  others  intend  by  it  an 
equality  among  the  rcprefcntatives^  or  that  each 
inftcadofan  member  fhould  be  chofen  by  an  equal  num- 

equal  rfbre^  ^ 

jentation  and  bcr  of  elcftors.  And  wherc  diiilindions  thus 
l"ame/rts!'we  havc  been  made,  we  fee  the  greateft  abfurdi- 
fr^eandfre-  ^^^^  ^^  maintaining  the  different  conftrudions. 
fttenteUaunu  <  Annual  parliaments,  with  an  equal  repre- 

*  fentation  of  the  commons,'  fays  a  certain 
writer  (34),  *  are  the  only  fpecifics,  and  they 

*  would  effcft  a  radical  cure.'  This  writer  ii 
not  like  Mr.  Rapin;  he  does  not  place  his  de- 
pendence altogether  on  the  virtue  of  the  prince, 

%   but,  more  rationally  as  I  conceive,  in  the  vir- 
tue of  the  reprefentatives  of  the  people.    He 

(34)  Author  of  Lcgiflative  Rights,  &c.  p.  104. 

feeiTJ 
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feems  to  have  had  a  glimpfe  of  the  truth ; 
and  had  he  a  little  varied  the  expreflion, 
and  recommended  a  real  reprefentation  of 
the  fentiments  of  the  people  hy  free  eleSlionSj 
and  new  parliaments  to  be  held  frequent^- 
ly  ^is\  probably  his  doftrine  would  have 
been  more  deferving  of  attention,  than  it 
appears  to  be  in  the  prefent  defective  date  of 
the  reprefentation. 

(  35 )  It  is  however  but  jufti^e  to  this  Author  to  obferve, 
that  Dr.  Price  ccmceives  the  fcheme  contained  in  his 
book  of  Take  your  Chnce^  a  praSfUabU  model  for  a  compUti 
rtfrefirUation.    Addit.  Obfcrv.  on  Civil  Liberty,  p.  37. 
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Conclufion. 

Afammary     WJ^^*^'  then,  IS  the  total  fum  of  this 
tents!  ^^^'       ^  ^     Eflay  ?  That  the  remedies  provided 
by  the  legijlature  have  been  inadequate ;  that 
the  fchemes  propounded  hy  private  individuals 
have  been  apparently  pernicious ;    but  that> 
were  the  inhabitants   of  every  confiderablc 
place  fairly  reprefented  in  parliament ;   had 
the  members^  when  chofen,  a  common  intertji 
with  the  community  ;  and  (to  keep  them  with- 
in the  bounds  of  their  duty)  were  they  re- 
moveable^  if  needful y  as  formerly ^  at  the  end 
of  every  fej/ion^  when  they  bad  given  a  proaf 
bow  they  bad  behaved  themfelves ;   and  were 
the  conflitutional  boundaries  of  their  duty  clearlj 
afcertained  j  in  few  words,  were  faQion  and 
corruption  banifhed  the  houfe-  of  commonsi 
the  houfe  would  pofiefs  virtue^  and  the  con- 
fidence of  the  people  ;  the  people  would  en- 
joy liberty y  and  the  government  power  \  pro- 

Jufon 
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fu/ion  would  cea&,  and  we  fhould  be  a  free 
and  happy  people^  a  gloriotu  natitm* 

It  would  be  too  prefumptuous  in  me  to 
pretcqd,  that  what  is  here  mentioned  are 
precifely  the  only  right .  meafures  to  be  pur^ 
fued.  To  mark  out  the  exa<fl  line  of  con- 
duct whi^rh  ought  to  be  adopted,  is,  perhaps^ 
too  much  for  the  limited  underftanding  of 
any  individual.  It  will  be  fufficient  for  me, 
if  I  have  pointed  out  the  objefl: ;  let  others 
find  out  the  path  by  which  it  may  beft  be 
come  at.  But  furely  the  fubje£t  is  of  great 
importance:  fomething  is  certainly  wrong. 
Our  public  treafure  is  profufcly  Jquan4cred\ 
we  are  unfuccefsful  abroad  \  at  home  we  are  dip- 
contented.  To  fay  nothing  of  place;?,  penfions, , 
contrads,  loans,  fubfcriptions,  lottery  tickets, 
or  fecret  fervice-money;  it  will  be  fufficient  to 
obferve,  that  from  the  Tenth  Report  of  the  < 
Commiffioners  of  Accounts,  fome  late  pro- 
fecutions,  and  the  fortunes  that  have  been 
amafled  by  private  and  inferior  perfons  in 
our  military  operations  in  America,,  a  cri- 
minality in  the  expenditure  of  the  public 
E  e  3  mon^^ 
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money^  and  a  negligence  of  inquiring  into  it, 
have,  of  late  years,  marked  our  proceedings 
in  a  manner  fhocking  to  thofe  who  have  any 
regard  for  their  country  (i).  Our  ill  Jucuji 
abroad  is  too  fatally  proved  by  the  lofs  of  our 
dominions.  And  furely  no  one  can  fay  wc 
have  no  difcontents  at  bome^  if  he  looks  either 
at  Ireland,  or  his  own  country.  Some 
difeafe  there  certainly  is,  which  is  fccretly 
preying  on  the  vitals  of  the  conftitution.  Fol- 
lowing the  example  of  Rome,  Sparta,  and 
Carthage,  the  conftitution  feems  to  be  verging 
faft  towards  its  diflblution.  Governed  by 
men  deftitute  of  fufficient  legal  and  conftitu- 

(i)  '  Our  common  rogues  now  fcorn  little  pilfermgs, 
«  and  in  the  dark  j  'tis  all  public  robbery,  and  at  noon- 
^  day  J  nor  is  it,  as  formerly,  for  fmall  fums,  but  for  die 

*  ranfom  of  kings,  and  the   pay  of  armies  ;  figures  of 

*  hundreds  and  thoufands  have  Joft  their  ufe  in  arithmetic ; 

*  plumbs  [a  cant  word,  known  to  mean  an  hundred  thou- 

*  fand  pounds]  alone  are  thought  worth  gathering ;   ud 

*  they  no  longer  fignify  hundreds  of  thoufands,  but  mil- 

*  lions  J  one  great- man,  who  is  faid,  in  a  former  reign, 

*  to  have  plundered  a  million  and  a  half,   has  made  his 

*  fucceflbrs  think  as  much  to  be  their  due  too  :  fojfejfnn^f 

*  great  fumi  is  thought  to  givi  a  title  to  thofe  fums  j  and  die 
'  wealth  of  nations  is  mcafured  out  and  divided  amongft 

*  private  men,  not  (as  by  the  Weft  India  pirates)  m± 

*  (hovels,  but  waggons/    Cato's  Letters,  N*  20. 

tional 
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tiond  knowledge,  meafures  of  dircft  oppofite 
effects  are  adopted ;  and  yet  both  equally 
faulty* 

One  fet  of  men  is  for  governing  by,aO:s  The  error  pf 
of  violence.      With   the   colonies  in  Ame-  ;J!a^^^o^hc 


rica,  at  one  time,  nothing  would  ferve  but  ^^'^*'^'- 
unconditional  fubmiflion.  Whereas,  there 
was  once  an  opportunity,  which,  had  the 
learned  judges,  or  any  others  of  competent 
knowledge  of  the  laws  of  nature,  the  law  of 
nations,  the  political  and  civil  laws  of  Eng- 
land and  the  colonies,  and  of  the  origin, 
hiflory,  and  reafon  of  thefe  laws  (2),  been 
confulted,  what  was  fit  for  the  colonies  to 
grant,  and  this  kingdom  to  require ;  or,  in 
the  language  of  the  Petition  from  America, 
which  was  delivered  to  the  king,  *  by  what 

*  mode  the  application  of  the  colonifts  might 

*  have  been  improved  into  an  happy  and  per- 

*  lOanent  reconciliation ;'  had  we,  like  king 
John,  granted  them  a  great  charter  of  en- 
franchifement,fecuring  to  them  perfonal  fafety, 
perfonal  liberty,  and  their  private  property ; 

(»)  Sec  NOTE  [UUU]. 

E  e  4  had 
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had  we  fitcured  to  them  as  perfcfl:  a  judka- 
turc  and  legiilature  as  they  ever  did,  they  now 
do,  or  perhaps  they  ever  can  enjoy  j  otie 
would  think  men  not  totally  blinded  by  pre- 
/  judice  might  have  perceived,  that  they  might 

enjoy  a  competent  fyftem  of  liberty^  by  rett- 
ing the  power  of  government  on  its  ancient 
foundation.  They  might  furely  have  been 
convinced,  what  experience  muft  now  teach 
them,  that  otle  king  was  better  than  a  multi- 
tude of  kings:.  They  might  furely  have  been 
fatisfied,  that,  to  have  a  numerous  and  fluc- 
tuating executive  power,  was  not  the  way  to 
obtain  unanimity  in  deciding,  uniformity  in 
decifion,  or  that  ftrength,  power,  and  vigour, 
which  is  neceflary  to  carry  what  is  refolved 
on  into  execution  ;  that  that  muft  be  a  de- 
fective fcheme  for  obtaining  liberty,  which 
joins  with  the  executive  the  legiflative  power, 
and  that  in  the  moft  important  point  of  Icgilla- 
tion  (3).  At  the  union  of  England  and 
Scotland,  we  may  remember  it  was  ftipultfed, 
that  when  England  raifed  2,000,000/.  by  a 
land-tax,    Scotland   fliould   raife  48,000/,  { 

(3)  See  NOTE  [VVVJ, 

and 
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and  thkt  the  laws  relative  to  trade,  cuftoma, 
and  the  excife  Ihould  be  the  fame  ia  Scot-- 
land  a$  in  England.  Laws  relating  to  private 
tights  were  npt  to  be  altered,  but  for  th* 
evident  utility  of  the  people  of  Scotland-  But 
laws  relating  to  the  public  policy  were  left  to 
the  di£cretion  of  the  Britilh  legiflature.  This 
mode  might  not  indeed  have  anfwered  ex-- 
a^y  for  the  colonies ;  but  even  this  kind  of 
fyftem,  without  ^ny  right  of  rcprefentatioa 
at  all  i;i  England,  would  have  been  highly 
preferable,  one  would  think  (efpecially  in  cafe 
it  had  been  ftipulated,  that  the  money  raifed 
ihould  have  been  expended  in  or  for  the  be-- 
nefit  of  the  colonies),  to  that  kind  of  govern^ 
ment  which  was  afterwards  formed.  With 
care  and  attention,  a  plan  of  government 
might  furely  have  been  contrived  under  fuch 
limitations,  as  to  free  the  colonifls  from  all 
fear  of  oppreflion,  by  fecuring  to  them  the 
power  of  framing  civil  laws  for  the  regula-^ 
tion  of  the  citizen,  and  by  limiting  the  power 
of  making  thofe  political  laws  affefting^r(?- 
perty^  which  might  be  required  to  relieve  the 
neceffities  of  the  State  ;  and  iatisfy  them  that 
they  might  enjoy  both  liberty  and  power,  in 

a  degree 
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a  degree  very  little,  if  at  all,  inferior  to  Aat 
of  England ;  and,  as  his  prefent  majefty  faid, 
in  one  of  his  fpeeches  to  parliament,  ^t, 
*'  to  be  a  fubjedl  of  Great  Britain,  with  aU 
**  its  confequences,  was  to  be  the  freeft  mem- 
**  ber  of  any  civil  fociety  in  the  known  world ;'' 
with  men  who  have  confented  to  authorize 
congrefs  (4)  to  order  a  revenue,  and  an  army 
to  be  raifed,  without  any  confent  of  the  pro- 
vincial legiflatures;  who  have  confented  to 
reftrain  the  provincial  legiflators  from  raifmg 
any  military  force,  without  the  confent  of 
congrefs ;  wlu),  in  (hort,  could  be  contented 
to  fufter  the  legiflativc  powers  only  to  find 
out  the  ways  and  means  of  raifing  the  taxes, 
and  fuffer  the  executive  to  impofe  taxes  to 
any  amount^  and  to  enjoy  the  fole   power, 
after  the  ways  and  means  were  provided,  of 
collcBlng  and  difpojtng   of  them  ;  and  that 
without  impeachment,  and  without  controul, 
other  than  by  frequent  eleftions,  and  a  power 
of  amotion  j    I  fay,  with  men  who  could  be 
contented  with  fuch  a  form  of  government, 

(4)  See  the  feveral  articles  of  confederation,  dated  ^^ 
fpciftivcly  the  4th  Oft.  1776,  and  the  4lh  July  1778. 

the 


fiook  VI.     GOVERNMENT  OP  ENGLAND.  427 

the  fixing  the  proportion  of  taxes  to  be  faifed 
hj  the  colonies  towards  fupplying  the  exigen* 
cies  of  the  State  (5) ;  and  even  the  fixing  a 
plan  of  public  policy  for  the  government  of  *'  ' 

the  two  nations,  at  leaft  in  thofe  matters 
which  related  to  commerce  (which  ought  to 
have  been  our  objedi  in  the  conteft  (6),)  could 
not  have  been  a  matter  of  fuch  mighty  diffi^ 
culty  when  Mr.  Penh  came  over,  if,  as  was 
formerly  done  with  Scotland  (7),  commif- 
fioners  had  been  appointed  to  treat  of  an 
union  between  the  two  countries.  This, 
however,  was  not  attempted.  It  was  thought,  it 
feems,  to  be  the  only  eligible  plan  to  fubdue  the 
bodies  rather  than  the  minds  of  the  colonifts; 
that  it  was  impojfible  to  govern  but  as  the  Ro- 
mans governed  their  provinces  (8),  by  force, 

(5)  See  NOTE   [WWW]. 

(6)  See    NOTE    [XXX]. 

(^}  In  excufe  for  our  politicians  in  thefe  days,  it  mufl, 
however,  be  acknowledged,  that  the  union  of  England  and 
Scotland,  projected  by  James  I.  was  thought  a  matter  of 
fo  much  difficulty,  even  by  lord  chief  juftice  Coke,  and  the 
politicians  of  thofe  times,  that  it  was  not  effeded  tiJI  the 
5th  of  Q.  Anne.     Black.  Com.  Introd.  f.  4. 

(8)  Sp.  L.  b.  xL  c.  19. 

and 
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and  not  by  reafon,  the  will,  or  coafentof  the 
body  governed. 

frelwM/.  Another  fet  of  men,  decrying  tbe  con- 

dudl  of  thefc  rulers,  on  a  fimilar  difpute  with 
Ireland,  another  of. our  dependencies,  ioftead 
4)£  governing  by  a<fts  of  violence,  and  re- 
quiring unconditional  fubmiffion,  pafs  into 
the  other  extreme;  and  give  up,  v.'ithout 
condition,  not  only  the  judicial,  but  all  le- 
giflative  authority  of  this  country  over  Ire- 
land *  in  all  cafes  whatever  [(^Y  But  was 
this  an  adl  of  prudence  ?  Was  it  an  ad  of 
common  attention,  either  to  the  interefts  of 
England  or  Ireland,  particularly  of  Ireland, 
whofe  interefts  are  fo  united  with  that  of  Eng- 
land, that  her  very  prefervation  may  be  laid 
to  depend  on  that  union?  Sir  William 
Blackstone  (io)  feems  to  think,  that  it 
is  *  the  very  nature  and  conftitution  of  a  fub- 
*  ordinate  dependent  State,'  to  be  bound  hj 
the  ads  of  the  legiflature  of  the  fupreme  go- 
vernment.    And  Montesquieu  (ii),  if  J 

(c;)  Stat.   23  Geo.  III.  c.  28. 

(10)  Black.  Com.  Introd.  f.  4.  p.  103. 

(11)  Sp.  L.  b.  xi.  c.  19. 

3  ^ 
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am  not  miftaken,   holds  the  fame  opinion* 
As  to  the  judicial  power  exercifed  in  England 
over  Irifli  caufes  in  thie  laft  refort.  Sir  WiL*    . 
LI  AM  (12)   thus  expreffes   himfelf :     '  The 

*  propriety,  and  even  neceffity,  in  all  inferior 

*  dominions,  of  this-  conftituticn,  "  that, 
*'  though  juftice  be  in  general  adminiftered 
•*  by  courts  of  their  own,  yet  that  the  appeal, 
••  in  the  laft  refort,  ought  to  be  to  the  courts 
•*  of  the  fuperior  State,**  is  founded  upon  thefe 

.  •  two  reafons  :    Firft,  Becaufe  otherwife  the 

*  law,  appointed  or  permitted  to  fuch  infe- 

*  ricMT  dominion,  might  be  infenfibly  changed 

*  within  itfelf,  without  the  affent  of  the  fupe* 

*  rior.     Secondly,   Becaufe  otherwife  judg- 

*  ments  might  be  given  to  the  difadvantage 

*  or   diminution  of  the  fuperiority;    or  td 

*  make  the  dependence  to  be  only  of  the  per- 

*  fon  of  the  king,  and  not  of  the  Crown  of 

*  England  (13).'  Admitting,  however,  that 
it  might  be  reafonable,  that  the  municipal  law 
of  Ireland,  refpeding  all  private  rights^  every 
thing  relating  to  civil  and  criminal  jurifdic- 
tion  in  Ireland,  whether  legiflcUive  or  judicial^ 


(12)  Black*  Cbm.  Introd.  f,  4.  p»  lOf. 
(13J  Vaugh.  p.  40a. 
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ihould  be  left  to  their  own  management  and 
care ;  in  other  words,  that  they  fliould  have 
a  good  fyftem  of  liberty  (civil  liberty)  ;  furdy 
it  was  rather  too  much  for  the  parent  State 
to  give  up  the  guardianfhip  of  the  puhlk 
political  intcrejl  of  the  whole  community,  and 
relinquifli  the  great /6>w^r  of  government^  and 
yet  take  upon  itfelf  the  whole  of  the  debt 
which  had  been  incurred  for  the  benefit  of 
both  countries.  To  repeat  the  words  of  Sir 
William  Bl  AC  KSTONE,  have  we  not  *  made 

*  the  dependence  to  be  only  of  the  perfon  of 

*  the  king,  and  not  of  the  Crown  of  England?* 
Can  the  people  of  Ireland  be  now  faid  to  be 

JubjeEts  oi  Great  Britaitiy  when  they  are  not 
fubjeS  to  any  one  aft  of  the  whole  leg^ilatiire 
of  the  country  ?  If  they  be  not  fubjedk  to  any 
afl:  of  the  whole  legiflature,  the  fovereign 
authority  of  this  kingdom,  furely  we  have  loft 
our  fovereign  power  ?  Will  not  this  lead  to 
endlefs  difputes  ?  Is  no  proportion  of  land- 
tax,  cuftoms,  excife,  l^c.  to  be  furnifhed  by 
Ireland?  Did  the  alacrity  the  Americans 
(hewed  in  taxing  therafelves,  teach  us  this 
policy?  Are  Ireland  and  England  to  con- 
tradid  one  another  in  their  laws  reipeding 

trade 
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trade  and  navigation  ?  Like  the  pope,  who 
writes  himfelf  fervus  fcrvorum  Dei  (14), 
James  L  faid,  That  a  king  is  only  the  fer- 
vant  of  the  public  (15) :  if  this  be  true^  can 
the  king  ferve  two  mafters?  We  are  told, 
from  the  higheft  authority,  he  cannot.  Sure- 
ly this  policy,  then,  was  as  ftrange  as  that  of 
the  former  miniftry.  The  misfortune,  in- 
deed, of  both  parties,  if  I  may  be  permitted, 
in  fo  important  an  affiiir,  to  give  an  opi* 
nion,  feems  to  have  been  owing  to  this  (for 
I  cannot  think  any  minifter  could  be  fo 
wicked,  as  to  give  up  Ireland  merely  to  re- 
duce the  power  (tf  the  Crown),  neither  have 
given  themfelves  the  trouble  to  inquire  what 
liberally,  li^gally,  and  conilitutionally  ought 
to  have  been  done.  Should  this  really 
bave  been   the   cafe,   would  it  not  be  ad- 

(14)  FoRTEScus  on  Abfolute  and  Limited  Monarchy, 
p.  8.  Lord  Lytt.  Hift.  Hen.  IL  vol.  iii.  Note  p.  453, 

(15)  Burgh's  Pol.  Difq.  vol.  ii.  p.  94.  Perhaps,  fom« 
perfons  may  think  the  kings  of  England  are  now  reduced 
w  tbc  condition  of  the  Cacique,  who,  being  afked,  Whe« 
ther  he  had  any  flaves  ?  Anfwered,  Slaves !  I  know  but 
one  flave  in  all  my  diftrid,  and  that  is  myfelf.  Judf  a- 
jhond's  Tranflation  of  Abbe  RfiYNAt's  Hift.  of  the 
Settlem.  and  Trade  of  the  Europeans  in  th«  £•  and  W. 
Indies,  vol.  v.  p.  414. 

vifabic 
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vifable  to  fct  on  foot  kn  inquiry  into  the 
principles  of  the?  conftitution*  But,  feeing  the 
ill  efFcds  of  former  policy,  let  us  avoid  ex- 
tremes. 

General  re-         Let  US,  OD  the  One  hand,  neither  require 
tioD.        *    unconditional  fubmiflion,  and  rejeft  ^allal- 

*  terations  in  the  conftitution  whatfoevcr;' 
nor,  on  the  other,  do  as  we  have  done  with 
Ireland,  be  fo  abjei^  as  to  yield  to  plans  appa- 
rently tending  to  deftroy  the  conftituticm. 
Let  us  lay  afide  all  party  views*  Let  us  no 
longer  hear  an  invidious  diilindion  made 
between  the  iing^s  friends  aCnd  the  friends  of 
the  people.  Let  our  zeal  only  be,  to  hefrienii 
to  the  conjlitution.  Let  us  zealoufly  endeavour 
to  eftabliih  the  government  on  unerring  pria- 
ciples;  that  is,  to  obtain  *  virtue  or  goodnefs; 

*  to  endeavour  always  to  promote  the  real  in- 

*  tcrcft  of  the  community  ;  ivifdom  to  diftin- 

*  guifh,  and  juftice  (i6)  to  decide,  what  is 

*  that  real  intereft,  and  flxength  or  power  to 

*  carry  every  well  digefted  fchemc,  propofed 

*  by  virtue,  approved  by  wifdom,  and  decreed 

{ i6)  The  houre  of  lords  is  the  higheft  court  cfj^JHu* 
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*  by  juftice^  into  complete  execution.'  Tlaen 
vre  Ihall  eftablifti,  on  foundations  not  td  be 
ihaken,  that  which  is  thecbjefl:  and.  ultimate 
aim  of  government,  liberty;  fully  poffefs 
what  Nerva  was  deified  for  uniting,  impe- 
UIUM  ET  LiBERTAS,and  may  blefs  this  as  an 
aera  as  glorious  as 'the  reformation  of  religibn, 
the  relftoration  of  monatchy ,  Or  the  revolution ; 
the  aera  of  '  the  confirmation  of  the  true 
principles  of  the  government  (17). 

This  is  truly  the  grand  objed  qt  reform- 
ation }  and,  whatever  otliers  may  pretend  (18), 
demands  xhtjirji  attention  ot  thofe  who  claim 
to  be  the  reprefcntatives  of  the  people.   •  Mem-* 

*  bers  of  parliament   are    not  diftinguifhed 
\  from  the  refl:  of  their  fellow  fubjeds,  merely 

*  that  they  may  privilege  their  perfons^  their 

*  ejlates^  or  their  domejlics ;  that  they  may  lijl 

*  under  party  banners ;  mzy  grant  of  withhold 

(17)  In  the  King's  Speech  to  the  two  Houfes  of  Par- 
liament, on  the  25th  of  Jan.  1785J  I  obfwve,  his  Ma- 
jcfty^  like  a  true  patriot,  gracioufly   •  aflures  thcnt^  that 

*  they  may  depend  on  his  hearty  concurrence  in  every 
«  meafure  which  can  tend  to  fccure  the  true  principles  of 

*  the  conftitution*' 

(18)  Seeb-  iii*  c*  9.  Note,  N^^g. 

F  f  '  Supplies  i 
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*  Supplies ;  may  vote  with  or  again/i  a  popuiar 

*  or  unpopular  adminiftration  ;  but  upon  cott- 

*  fideratioas  far  more  interefting  and  import- 

*  ant.     They  are  the  guardians  of  the  En^* 

*  li/b  conjlitution ;  the  makers,  repealers,  and 

*  interpreters  of  the  £«^i^  i»w/,  delegated  to 

*  watch,  to  check,  and  to  avert  every  daa- 

*  gerous  innovation ;  to  propofe^  to  adopt,  and 

*  to  cberifb  any  folid  and  w^ell-wcighed  im- 

*  provement(i9).* 

To  conclude  in  the  words  of  the  fame  ad- 
mirable writer :    *  The  protedion  of  the  li- 
.  •  BERTY  OF  Britain  is  a  duty  tvhich  the/ 

*  owe  to  thcmfelves,  who  enjoy  it;  to  their 

*  anceftors,  who  tranfmitted  it  down ;  and  to 

*  their  pofterity,  who  will  claim  at  their  hands 

*  this  the  heft  birthright,  and  noblcft  inhcrit- 

*  aflce  of  mankind*' 

(19)  Black.  Com.  Introd.  f.  i.  p.  9* 


t  «J  J 
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NOTE    [A],  page  ^. 

DEAN  TV  CJLER^  iti  oi)s  of  Wis  Four  Letters  OH 
Important  Snhjt^s  (i),  fays^  "  That  fome  perfon  de- 
^  fcended  from  noble  anceftors,  and  himfelf  in  many  re^ 
^^  fpedls  an  ornament  to  his  country,  is  fo  much  infeded 
^  with  the  republican  malady  of  the  prefent  times, .  as  to 
««  have  declared,  that,  if  we,muji  have  a  k-^-gy  'he  Jhmld  pre-- 
*'  Jir  the  prefent  to  any  other  j  but  he  does  not  fee  what  need 
**  U)erf  is  to  have  any  k—g  at  allJ^  The  like  obfervation 
was  formerly  made  during  the  laft  pangs  of  the  conilitution  ; 
I  mean  foon  after  the  murder  of  king  Charles  L  when,  on 
debating  the  queftion  concerning  the  abolition  of  monarchy, 
Martin,  a  zealous  republican,  confefled,  that,  if  a  king  was 
'Jkfirid^  the  taji  was  as  proper  as  any  gentleman  in  England  (2 )  • 

NOTE    [B],   p.  17. 

T  N  Htuart^s  l^ew  of  Society  in  Europe  (3),  we  are  informed, 
-*•  •<  the  duke  of  Normandy  did  not  firfi  introduce  fiefs" 
(feoda,  feuds^  or  fees)  '*  into  England,  but  only  the  lafljiep 
**  of  their  progrefs^  the  invention  of  the  knight' s-fee^  or  the 

(1)  Page  40. 

(2)  Walker's  Hlft,  of  tfldepen.  part  2d» 
0)  Page  85.  104. 

F  f  2  •*  tenure 
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«  tenure  by  knight^ s-fervue  (4)."     A  knight's-fee  was  i 
certain  portion  of  land,  in  refpedl  whereof  was  to  be  fur- 
niflied  one  knight  (miles)  or  foldier  (5),  a  term  which  Sir 
Willi A>tf  Black9Tone  andDu  Cangb  (6)  ufe  as  fynony- 
mous  Wfth  freeman,  and  means  perhaps,  fpeaking  in  dit  plu- 
ral number,  thofe  legales  homines  we  often  find  mentioned  in 
judicial   proceedings.     The  infiitution  of  knighl's-fenricc 
was  at  firft  thought  to  be  advantageous  for  both  p«rti«Sj 
and  it  had  therefore  the  fandlion  of  a  national  council  (7)*  hi 
favour  of  the  people,  the  benefices  of  the    Anglo-Saxoa 
princes,  which  were  not  then  held  in  perpetuity,  were  to  be- 
comehcrcditaryyir^'j.    A  powerful  army  was  to  becftablilhol 
for  the  mutual  protection  and  defence  of  the  fovereign  vA 
Xht  fubjea  (8). 

As  this,  however,  opened  a  wide  door  for  fervile  depend- 
ence on  the  one  hand,  and  tyranny  on  the  other,  it  may  not 
perhaps  be  difagreeabje  or  unufeful  to  a  reader  of  anciat 
hiftory,  to  fee,  by  what  gi'adations  all  the  other  ferviccs  and 
burthen^  concomitant  upon  this  tenure,  grew,  as  it  werc,o« 
of  this  fingle  one.  «*  i.  In  the  firft  {dace,  to  perform  fc- 
**  mage^  and  to  fwear  fidelity  to  the  patron^  could  not  iti* 
**  fonably  be  denied,— as  this  was  no  more  than  a  proper 
•*  bohd  or  fecurity,  that  the  Baron  would  duly  perform  the 
"  fervice  which  was  required  of  him,  in  return  for  the  &' 
**  vours  which  had  been  conferred  upon  him.— Such  oatbs 

(4)  Black.  Com.  b.  ii.  c.  2.  p.49>  51.  73.  Whitaku's 
Hilt,  of  Manchefter,  p.  261. 

(5)  Stuart's  View  of  Society,  p.  85.  107. 

(6)  Black.  Com.  b  ii.  c.  2.  p.  60.  Du  Caitob  GVAi, 
Voc.  Miles.     Robertson's  Hift.  Charles  V.  vol.  i.  p  17. 

(7)  Stuart's  View  of  Society,  p.  104.  Black.  Com.  bit* 
c.  4.  p.  48  &  50.  Dr.  Sc^iRB  on  the  Anglo-Saxon  Gowrs- 
ment,  p    14 1. 

(8)  Stuart's  View  of  Society,  p.  104.  Stuart's  ftf 
torical  Di/Tert.  p.  122.  Dr.  SquiRs  on  the  An^lo-S^m 
Government,  p.  121.  140. 
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**  of  fidelity  had  always  been  demanded  and  taken,  when 
*•  the  Thane  was  firft  admitted  into  the  family  of  his  lord; 
'**  nor  could  there  be  any  Tolid  objcsftion  offered  againft  its 
*•  being  renewed  upon  the  aftual  collation  to  a  benefice. 
•*  2.  Upon  the  death  of  the  feudatory,— if  he  had  a  fon,  who 
<«  was  of  proper  age  to  fucceed  him,  and  capable  of  perform- 
**  ing  the  fervice  appendant  to  the  lands  and  honours  which 
"  he  was  about  to  enjoy,  furelyitwas  highly  reafonable  and 
^*  expedient,  that  he,  likewife,  ihould  oblige  his  confciencc 
*'  to  be  faithful  to  his  benefaftor  j  nor  could  he  furely  think 
*<  it  hard  and  unjuft,  if  his  lord  fhould  demand,  and  infifl: 
'*  upon  being  paid,  fome  fort  of  acknowledgment  in  money^ 
**  a  proper  fine  or  reliefs  before  he  once  more  parted  with 
"  his  right,   as   it  were,  and  granted  him  the  inveftiture, 
"  which  was  expefted  from  him.     3.  Were  all  the   chil- 
**  dren  under  age  upon  the  death  of  the  feudatory  ?     Who 
•'  was  fo  fit  to  have  the  management  of  the  fee,  to  receive 
"  and  difpofe  of  the  rents,  profits,  and  emoluments  of  it,  as 
«'  he  who  ftill  remained  the  fuperior  lord  of  the  foil,  and 
**  who,  during  the  minority  of  the  heir,  was  deprived  of 
•'  his  oulitary  fervice  and  attendants  ?    Was  there  any  per- 
•*  fon  fo  proper  to  have  the  care  and  wardjbip  of  the  children, 
•*  as  well  as  eftate,  and  to  fee  them  fuitably  educated,  as  h^ 
••  who  had  fo  great  an  intereft  in  their  valour,  honour, 
"  and  integrity  f     4.  Upon  the  fame  account,  likewife,  if 
•'  the  next  heir  to  the  fee  was  a  female,  was  it  not  the  duty 
«*  of  the  lord,  to  fee  that  Ihe  was  well  difpofed  of  in  marriage 
«*  to  a  man,  whofliould  be  both  able  and  willing  to  perform 
**  the  military  fervice  which  was  required  of  him,  and  which 
«*  was  due  from  the  fee?     If  a  male,  how  could  he  excufe 
*<  bimfelf  to  his  dependent,  from  not  advifing,  affifting,  and 
*'  perfuading  him  in  the  proper  choice  of  a  wife  ?    5.  Was 
**  the  lord,  in  any  fignal  diftrefs,  taken  captive  in  war,  or  ob- 
•*  noxious  to  his  creditors  ?     Was  he  to   match  his  eldcft 
**  daughter  into  fome  noble  houfe  ?     To  make  the   future 
^  hopes  of  his  family  (his  eldeft  fon)  a  knight,  that  is,  to 

F  f  3        '  "  manumit 
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'<  manumit  him,  as  it  were,  out  of  his  own  power^  and  t» 
*^  make  him  a  free  and  independent  member  of  the  comoin- 
*'  nity  ?  To  enter  him  into  the  fervice  of  his  country^ and ^«» 
^'  blifhhim  a  new  family  ?  or  to  be  at  any  other  extraordinary 
^*  expence  ?  To  whom  (bould  he  apply  for  pecuniary  mdzsA 
**'afliftance,  but  to  thofe,  who  had  fworn  to  ferve  him  on 
<^  all  occaftons,  wherein  their  help  was  really  wanted  ;  to  his 
*<  own  beneficiaries  ;  to  thofe,  who  had  fo  great  obligatiofis 
<<  to  him  and  his  family,  and  were  therefore  bounds  as  it 
^<  were,  in  honour,  as  well  as  duty,  to  fupport  it  in  all  its 
*'^  grandeur  ?  6.  Was  the  feudatory  opulent^  1^27,  or 
"  otherwife  engaged  ?  or  did  hjs  funflion  render  it  improper 
*'  for  him  to  ferve  his  lord  perfonally  in  his  wars  ?  Nothing 
'<  could  be  more  jufl,  than  that  he  ihould  either  find  proper 
**  perfons  to  perform  the  neccflary  fervice  in  his  ftead,  or,  at 
^'  leaft,  to  pay  an  equitable  fcutage^  or  commutatioa  in 
**  money.  7.  Finally,  if  the  feudatory  became  rebellious  to 
<<  his  lord,  and,  without  fufiScient  reafon,  refufed  to  compl/ 
**'with  the  condition  upon  which  his  fee  was  atfirft  granted 
**  him  J  if  he  had  defiled  the  purer  courfc  of  his  blood,  by 
**  being  foand  guilty  of  treafon  to  his  country  5  or,  laftJr, 
"  if  his  family  became  extinft,  what  law  could  be  moie 
<<  equitable,  than  that  the  fee  fhould  efihtaU  ^^  revert  to  the 
**  original  donor,  or  his  defcondants," 

*«  Thcfe  feven  were  the  moft  ufual  attendants,  or  conco- 
*'  mitants  of  military  tenure  (9)." 

But  what  was  meant  for  the  reciprocal  intereft  c£  boih 
parties,  foon  caufed  the  greateft  difeontent  and  misfortunes, 
Pcrfonal  military,  fervice  was  turned  into  pecuniajry  afie£> 
ments.  Immediately  all  the  advantages  (either  promifedor 
real)  of  the  fcodal  conftitutlon  wer^  deftroyed,  and  aothiif 
but  the  hardihips  remained  (10).  Cordiality  between  tb 
lord  and  the  vaflal  no  longer  fubfifted.  The  tenant,  inStak 
of  fubmitting  patiently,  and  in  fome  refpefb  cheexfullj,  ta 

(9)  Dr.  S<^iR$  on  the  Anglo-Saxon  Qov.  p%  148. 

(10)  BtACK.  Com.  b.  ii.  c  5.  p,  75. 
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tf/ir,  r$Uif^  frinurfeijm^  fines  fir  alienation^  and  efibeaf^  was  ' 
jealous,  diftruftful,  and  difladsfied.  Tlie  prince,  on  the  other 
hand,  exacted  them  with  rigour.  The  rights  of  wardjhip  and 
marriage^  which  ought  to  have  been  exercised  only  for  the 
benefit  of  the  Infgnt  heir,  were  fcandaloufly  proftituted  and 
fold*  No  refinement  or  ilnefle  in  ihort  was  left  unpra^Slifed 
that  could  be  made  to  bring  in  money.  Sir  William 
BLACi;sTONE  ( II )  draws  a  melancholy  pidure of  thofe  pro- 
ceedings*    *  BefuJeSj*  fays  he,  *  the  fcutages  the  fcodatprics 

*  were  liable  toindefe£l  of  perfonal  attendance,  which  how* 

*  ever  were  aflefled  by  themielves  in  parliament,  they  might 
<  be  called  upon  by  the  king  or  lord  paramount  for  aids% 
^  whenever  bis  ddeft  fon  was  to  be  knighted,  or  his  eldefl: 
«  daughter  married  ;  not  to  forget  the  ranfora  of  his  own  per- . 

*  fon.     The  heir,  on  the  death  of  his  anceftor,  if  of  full  age» 

*  was  plundered  of  the  firft  emoluments  arifmg  from  his  in- 
«  heritance,  by  way  of  relief  znA  primerfeiftHy  and,  if  under 

«  age,  of  the  whole  of  his  eftate  during  infancy.    And  therij  / 

«  as  Sir  Thomas  Smith  (12)  very  fedingly  complains, 
/*  when  be  came  to  bis  own,  after  be  was  out  of  ward/hip'^ 
**  his  woods  decayed,  houfes  fallen  down,  ftock  wafted  and 
<<  gone,   lands  let  forth  and  ploughed  to  be   barren,''  to 

*  make  amends,  he  was  yet  ^o  pay  half  a  year's  profits  as 
«  a  fine  for  fuing  out  his //wry ;  and  alfo  the  price  or  value 

*  of  his  marriag4  if  he  refufed   fuch    wife  as  his  lord  and 

*  guardian  had  bartered  for,  and  impof'ed  tipon  him ;  or 
^  twice  that  value  if  he  married  another  woman.     Add  to 

*  this  the  untimely  and  cxpcnfive  honour  of  knighthoody  to 

*  make  his  poverty  more  completely  fplendid.  And  when, 
^  by  tbrfe  dedudions,  his  fortune  was  fo  (battered  and  ruined, 

*  that  perhaps  be  was  obliged  to  fell  his  patrimony,  he  had 

*  not  even  that  poor  privilege  allowed  him,  without  paying 

*  an  exorbitant  fine  for  a  licence  of  alienation* 

(11)  Blacic,  Com.  b.  ii.  c.  5.  p.  76. 
(iz)  CoBUnonwealth>  b.  iii.  c.  j. 
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^  A  ilavery  fo  complicated,  and  fo  exfenfive  as  this, 
*  called  aloud  for  a  remedy  in  a  nation  that  boaftcd  of  her 
<  freedom/  For  a  century  and  an  half  accordingly,  in  every 
reign,  a  reftitution  of  the  laws  of  Edward  the  confeflbr,  or 
the  a&ent  Saxon  fyftem  ,was  demanded ;  but  it  was  demanded 
in  vain  (i3)«     If  a  promife  was  obtained,  it  was  fure  to  be 
evaded :  until  at  laft  the  burden  became  fo  intolerable,  it 
Could  be  no  longer  endured  ;  and  king  John  was  forced  to 
grant  Magna  Charta.  But  the  deciiive  blow  to  the  fruits^  ai 
,  tl^ey  were  called  of  the  feodal  tenures,  was  not  given  until 
the  reign  of  Charles  !!•  when  the  parliament  took  care,  by 
an  a£l  in  the  very  firft  year  of  the  Reftoration,  to  wit,  die 
fiatute  of  the  12th  of  Charles  II,  c.  xxiv.  effeflually  to  cx-> 
terminate  them. 

NOTE    [C],    p,  19, 

*Tp  H  E  following  titles  of  the  Chapters  of  the  great  charter 
of  Henry  III.  with  which  Ruffhe  ad's  CoUedion  of 
the  Statutes  begins,  will  fufficiently  (hew  the  reference  diat 
noble  monument  of  antiquity  had  to  thofe  feodal  feverities, 
which  had  for  ages  made  a  reftoration  of  the  ancient  Saxn 
government  fo  defirable. 

Chap.    i.  A  confirmation  of  liberties. 

2.  The  relief  of  the  king's  tenant  of  full  age. 

3.  The  wardfbip  of  an  heir  within  age.     The  heir 

a  knight. 

4.  No  wade    (hall  be  made  by    a  guardian  in 

ward's  lands, 

5.  Guardians  (hall  maintain  the  inheritance  of  their 

wards  3  and  of  bi(hoprick8,  &c. 
6-  Heirs  (hall  be  married  without  difparagement. 
7.  A  widow  (hall  have  her  marriage  inheritance  and 

quarcntine.     The  king's  widow,  &c. 

(13)  Black.  Com.  b.  ii.c.  4.  p.  5^.    Stuart's  View  of  So- 
«iety,  p.  IDS,   Hume's  Hift.  Eng.  vol.  i.  p.  185. 

Chaf, 
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CilAP.    ^.  How  fureties  (hall  be  charged  to  the  king. 

9.  The  liberties  of  London,  and  other  cities  and 
towns  confirmed. 

10.  None  (hall  diftrain  for  more  fervice  than  is  due. 

11.  Common  Pleas  ihall  not    follow  the    king's 

court. 

12.  Where  and  before  whom  affifes  ihall  be  taken. 

Adjournment  for  difficulty. 

13.  fi&ks  o{  Darrein  pn/entmnt* 

14.  How  men  of  all  forts  ihall  be  amerced,  and  hy 

whom. 

15.  Making  of  bridges  and  banks. 

16.  Defending  of  banks. 

17.  Holding  pleas  of  the  crown. 

x8.  The  king's  debtor  dying,  the  king  ihall  be  firft 
paid. 

19.  Purveyance  for  a  cafUe. 

20.  Doing  of  cailleward. 

21.  Taking  of  horfes,  carts,  and  wood. 

22.  How  long  felons  lands  ihall  be  holden  by  the 

king. 

23.  In  what  places  wears  ihall  be  put  down. 

24.  In  what  cafe  a  fracipi  in  capiu  is  not  grantable. 

25.  There  ihall  be  but  one  meafure  throughout  the 

realm. 

26*  Inquiiition  of  life  and  member. 
27.  Tenure  of  the  king  in  focage,  and  of  another  by 
knight's  fervice  petit  ferjeanty. 

28*  Wager  of  law  ihall  not  be  without  witnefs. 

;29.  None  ihall  be  condemned  without  trial,  juilice 

ihall  not  be  fold  or  deferred  • 

30,  Merchant  ilrangers  coipinginto  thisrcjdm  ftall 

^  WtU  u(^d, 
T  Chap* 
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Chap.  31.  T^aure  of  a  barony  coming  into  ifce  kiog's 
hauds  by  efcheat. 

32.  Lands  fhall  not  be  aliened  to  ihe  prejudice  of 

the  lord's  fervice. 

33.  Patrons  of  abbies  {hall  have  the  puftody  of  diem 

in  the  time  of  vacation. 
34..  In  what  only  cafe  a  woman  (ball  have  an  appeal 
of  death. 

35.  At  what  time  fhall  be  kept  a  county  court, 

flicrifF's  turn,  and  a  Icet. 

36.  No  lands  (hall  be  given  in  mortmain. 

37.  A  fubfidy  in   refpefl  of  this  charter,  ^nd  the 

charter  of  the  (oreft,  granted  to  the  king. 

For  an  explication  of  thefc  feveral  heads,  or  rather  tkc 
heads  of  the  Chajter  of  King  John,  (ce  Henry's  HifL  of 
Gr,  Br.  b.  iii.  c.  3.  f.  2. 

NOTE   [D],  p.  20,    See  N  D  T  E  [QaOJ- 

NOTE    [E],    p.  ao. 

*  I>  Y    this  cxpreiSon,  trials  by  ordeal^t,  by  judicial  coo- 

<  bats,  and  by  compurgators,  are   probably  iatenM^ 

<  as  they  were  all  in  uie  at  thi^  timc^  aiKl  agiveabie  10 
law  (14).' 


c 


NOTE    [Fj,    p.  a<&. 

*  /^  R  E  A  T  fines  were  paid  formerly  by  prodigious  non- 

*  bcTS  of  people,  in   order  to  obuin  jufticc,  and  tte 

*  they  naigfat  be  allowed  the  benefit  of  a  Ic^al  trial ;  wbile 

*  others  gave  great  gifts  to  procure  the  royai  inftsrpofitioB 

*  for  preventing  law-proceedings  againftthcm;  andnoti 

(14)  He  why's  Hitt.  Gr,  Br.  b,  iii.   c.  3.  f.  2. 

I  'fcf 
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*  few  agreed  to  give  one  half,  or  one  third,  or  one  fourth 

*  part  of  their  lawful  debts  to  the  king»  that  they  might  pro- 

*  cure  payment  by  his  authority  ( J5).* 

NOTE    [G],    p.  2t. 

*  \X7E  hear  it  generally  faid,  that  juftice  ought  to  be 
«    ^       adminiftered  with  us  as  in  Turkey.     Is  it  pofliblcp 

*  then,  that  the  moft  ignorant  of  all  nations  (hould  be  the 
'  ^  moft  clear- fighted  in  a  point  that  it  moft  behoves  manf 

*  kind  to  know  ? 

» 

'  If  we  exaoFiine  the  fet  forms  of  juftice  in  refpeA  to  th« 

*  trouble  the  fubjeA  undergoes  in  recovering  his  property 

<  or  in  obtaining  fatisfadion  for  an  injury  or  afiront,  we 

<  fhall  find  them,  doubtlefs,  too  many  :  but  if  we  confider 

<  them  in  the  relation  they  have  to  the  liberty  and  fccurity 
^  of  the  fubjed,  we  (ball  often  find  them  too  few  s  and  virt 

<  fhall  be   convinced,   that  the   trouble,  expcnce,  delays^ 

*  and  even  the  very  dangers  of  our  judiciary  proceedings^ 
«  are  the  price  that  every  (iibjefl  pays  fpr  bis  liberty  (i6).* 

NOTE    [H],    p.  2$. 

CCUTJGE^  or  efcuage,  was  a  pecuniary  commutation 
for  perfonal  military  fervice,  Jids  were  alio  an  inci- 
dent of  the  feodal  tenures  j  given  at  the  firft  as  mere  be* 
nevolences  by  the  vafals  to  the  lord  when  his  fon  was  to 
be  knighted,  when  his  daughter  was  to  be  married,  and 
when  his  perfon  was  to  b«  ranfomed  ;  but  they  afterwards 
became  arbitrarily  e^ca^ted  on  other  occeOons,  to  pay 
the .  lord's  debts,  b'^  \  and  laid  the  fouildation  of  the  pre- 
sent land»ta^ ;  but,  at  the  fame  time,  they  laid  the  fouod- 
ation  of  the  prefent  legiflature.     When,  through  the  de- 

(15)  Henry*s  Rift,  of  Gr.  Br.  b.  iii.  c.  3.  f.  1.    Maddox, 
Hift-  £xcbeq.  c.  xii. 
{16)  Sp.  L,  b.  vi,  c.  Zw 

*  dine 
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-cline  of  the  RriSt  feodal  fyftem,  the  petfonal  attendance 
of  the  vailal  was  turned  into  a  pecuniary  fatisfadion^ 
the  king's  feodal  emoluments  became  lefs,  and  the  ezi* 
gencies  of  government  increafed,  a  land-tax  became  in- 
evitable; but  to  fmooth  over  Che  prejudices  againft  its 
firft  of  all  (to  fay  nothing  of  king  John's  great  cbarter, 
which  ordained,  that  no  aids  ihould  be  taken  by  die  kiog 
without  the  confent  of  parliament  (17),  or  of  the  chaner 
granted  by  Henry  UL  which  enabled,  that  ^  e(caage(hoidd, 

<  from  thenceforth,  be  taken  like  as  it  had  been  wont  to  be 
^  in  the  time  of  his  grandfather),'  the  monarch  alTurcd  the 
people,  by  a  public  law  (18),  that  tfiefe  particular  calls 
ihould  not  be  drawn  into  a  general  precedent ;  and,  to 
make  them  ftill  more  palatable,  it  was  enaded  by  25  Edw.  I. 
c.  6.  that  *  no  manner  of  aids,  tafks,  nor  prizes,  fliould  be 
^  taken  but  by  the  common  aflent  of  the  realm,  and  for  the 

*  common  profit  thereof,  faving  the  ancient  aids  and  prizes 

*  then  due  and  accuftomed  /  and  by  the  ftat.  34  Edwsui  L 
c.  i.  it  was  enaded,  that  '  no  tallage  or  aid  fliouM  be  taken 

*  or  levied,  without  the  good- will  and  aflent  of  archbilliops, 
^  bifliops,   earls,    barons,    knights,    burgefies,    and  odKr 

<  freemen  of  the  land;'  which,  as  will  be  Ihewn  here- 
after, laid  a  firm  foundation  for  thofe  liberties  which  were 
sfterwards  derived  from  a  popular  reprefentation  {19)0 

NOTE    [I],    p.  31. 

€  npHROUGHOUT  the  reign  of  Edw.  L  Ac  aflent  of 

*  the  commons  is  not  once  expreffid  in  any  of  the  enafl- 
'  ing  claufes,  nor  in  any  of  the  reigns  enfuing,  till  the 
^  9th  of  Edw.  III.  nor  in  any  of  the  enading  claufes  of 

<  16  Rich.  II.  i    nay^    even  fo  low  as  Hen.    VI.   fron 

(17)  Black.  Com.  b.  ii.  c.  5.  p.  64. 
<i8)  25  Edward  I.  c.  5. 

(19)  Set  Dalrymp.  Hift..of  Fcod.  Prop,  c^  ii,  £  5.5  9xA 
RvFP.  Pref.  to  Stat,  at  Large,  p.  lo^ 

Z  <tke 
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*  the  beginning,  till  the  eighth  year  of  hu  reign,  the 
^  aflent  of  the  commons  is  not  once  exprefled  in  any  en* 

*  ading  claufe  (ao).     While   the    feudal    fyftem   which 

<  William  the  Norman   introduced,    or  rather,    perhaps^ 

*  extended,   was  preferred  in  its  full  vigour  (ax),  we  finil 

*  no  i^prefs  mention  of  the  commons.' 

NOTE    [K],    p.  36. 

TjURD^s  Mor.  and  Pol.  Dial,  p,  309.  Rapxn  fays^ 
<  the  baronsj  who  were  fo  many  petty  princes,  being 
^  divided  in  the  civil  war  betwixt  Stepheny  Maud^  and 
^  Hmry  II.  each  party  treated  thofe  of  the  other  fide  a» 
^  rebels,  which  brought  the  pofleffion  of  much  land  to  die 
^  contending  princes.  And  as  each  fide  bad  experienced 
^  the  power  of  the  barons  over  their  vaflals,  and  having, 
^  befides,  many  friends  to  remunerate,  they  fplit  the  bo'^ 

*  roniis  into  fmaller  tenanciis  in  chiefs  who  all  held  imme« 
^  diately  of  the  Crown.  Hence  arofe  the  diftin£Uons  of 
^  fas  of  the  old  fioffmnis^  and  fets  oftht  newy  and  alfo  of 

*  Xbi^  greater  and  lejfer  barons*     By  granting  thus  fmall  fees 

<  in  the  reigns  of  Siepheuj  Henry  II.  and  king  John,  te*^ 

*  nants  in  eapiie^  or  barons,  were  fo  multiplied,  that  a  very 
5  unequal  reprefentation  of  the  kingdom  arofe,  thefe  lefir 

*  barons  having  an  equal  ihare  in  the  legiflature  with  the 

*  moft  potent.  This  grievance  being  grown  to  the  great- 
^  eft  height,  when  king  John  was  reduced  to  reafon,  there 

*  was  a  claufe  infer  ted  in  his  magna  cbarta^  whereby  all  the 
^  greater  barons  were  to  htfeverally  fummoned  to  parliament, 
^  and  the  lejfer^  in  general^  by  which  means  thefe  laft  were 

*  excluded  from  fitting  in  parliament  fingly,  and  in  perfon ; 
^  but^  however,  the  being  fummoned  in  general,  gave  them 
^  a  right  to  do  this  as  a  community,  and  by  reprefentation  ; 

<  and  as  thefe  leiler  barons  were  co-ordinate  in  rank,  the 

(20)  RvPF.  Pref.  to  Stat,  at  Large,  p.  7. 

(21)  Ibid.  p.  to. 

'  right 
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*  right  6F  feprefirnting  them  natutally  devohii  gn  ftiA  ^ 

*  thiir  bddy  as  the  reft  conferred  it  on.    The  pcHbns  fo 

<  c)tttktt^  were  called  from  the  /f»irr^  of  their  laxlds^  toi 

*  from  their  re[irefentiitg  Ae  refpeftivc  counties  forwbld 

*  they  forvedi  knights  6/  the  /Mn  {it).*  A^  I  reittfiite, 
Lord  Lyttelton,  in  hi*  Hiftory  of  Henry  II.  vol.  iiii 
fatisfa£torily  proves,  that  all  tenants  r»  c^^///,  were  fo  far 
barons,  as  to  have  a  right  by  the  feedal  law  to  fit  in  the 
king's  council.  And  Mr.  Ruffhead,  in  his  Prefocctothe 
fitatufes  at  Large  (23),  tnfohni  us,  that  Che  inferior  fMtfr 
iti  capiu  *  were  caUed  the  kjir  barons.* 

NOTE    [L],    p.  51. 

<  tN  moft  of  the  ancient  ftatutes,  the  commons  areno^ 
'  '^  fo  much  as  named  :  and  In  feveral,  even  wheie  tbef 
«  are  mentioned,  they  aredlftinguifhedas^^f/Vr^frrmedj, 

*  the  aj/int  of  the  lords,  being  e^iprefied  in  eontradifttndiofi  to 

*  the  reqnejl  of  the  commto^  (24)-'  ^^  i^  Edward  III. 
ft.  i.  c.  2.  the  ftatates  of  Richard  IL  throughout,  the  lb- 
tntes  of  RichaW  !H.  throughout.  Stt  alfo  Heftry  VU. 
Inhere  many  of  the  ftMute*  are  £iid  to  be  made  by  the  §t- 

,  ^tee  and  ajjint  of  the  lords  fpiritual  and  temporal^  and  atdie 
fufpiicatian  of  the  commons ;  at  other  times  at  ther/fie$f-« 
fbmetimes    the  frayer  of   the  commons.— •  After  having 

*  provided  for  the  king's  neceffities,   the  commons  tool 

*  occafion  to  ptfefent  petitions  for  the  redfefs  of  grievances  j 

<  firom   which  petitions,    moft  of  our  early  ftatutei  arc 
,  ♦  framed  (25).' 

(22)  Rapines  Hift.  15ftg.  Differt.  on  the  Anglo-Sax.  Got. 
vol.  ii.  p.  176.  Svoedit.  Note.  St.  ^&ian]>*s  Eflliy  oa  U- 
gifiativ«  Power. 

(23)  P.  ro. 

(24)  Rupp.  Prcf.  to  Stat-  at  Large,  p.  la.        (25)  Ii»d« 


NOTES.  44, 

NOTE    [xM],    p.  it.' 

tXE  LOLME,  C6nA.  Eng.  p;  41.      In  Uvtfutkt^s 
'      Pi<«ftefc  lo  iheStatlrtcs  at  Large (a6),  wc  read  thus: 

*  tn  the  iiftof  Edward  III.  w*  find  an  impofition  hid 

*  n^ifh<*lil  the  <it>fir«#kt  of  Ihe  commons  ;  and  the  fame  king, 
^  inr  the  laft  year  of  bJs  reigti,  tacitly  refcrves  a  right  of 
'  taxifig  them  wilhciit  their  conleiit.  For  t»pon  a  petition! 
«  foraying,  ••  That  the  prelates,  earl&j  batons,  eommons, 
^  citizMS  and  burgeiTe^  of  England,  be  xv^  thenceforth 
^<  charged)  &^<  boc  byeomrflonaflent,  ^r.  the  king  an* 
<*  fwend.  That  he  is  notac  all  willing  t6  do  it,  without  great 
*^  muffiy^  and  for  defence  of  Ae  realm,  and  wbtre  Hi  MaV 
•«  00  If  tw/A  n^on.**  Rot. Pari.  51  Edward  III.  nam.  25. 

*  In  the  ft-flr  year  df  Richard  11.  money  was  rtfifed  wirh- 
<  out  aflisiie  6f  payliament.    MadDoK's  M.  8.  N6.  14. 

*  4Sfti  P^r/w     Two  comrtiffioftl  were  granted  for  the  fame 

*  purpofe  in  the  ad  of  Henry  IV.  without  afient  df  p!(rlia- 

*  ment.  See  Cotton's  Abridgm.  p.  406.  num.  22.  In 
^21  Richard  IL  aflefiineQts^  peris'  t^ade  upon  counties  out 

*  of  parliament  by  the  king's  letters  patent  only.^    Mad- 

*  DOX,  Kl.  S.  No.  t2.  tit.  Pari— As  a  proof  that  a(Sb 
^  Were  often  paffed  without  their  concurrence  or  affcnt, 

*  we  find,  in  6  Richard  II.  an  a6l  made  in  the  lift  parfla- 

*  mertt  revdked,  and  the  caafe  afSgned  fs,  becaufe  the  faid 

*  ftatote  was  never  ajfented  t(J,  nor  granted   by  the  com- 

*  mens.  It  is  obfervable,  neverthelefs,  that  the  aft  of  the 
^  6  Richard  11.  was  never  printed,  as  Lord  CoKfi  aflures 

*  us,  and  the  rtatute  of  the  5th,  though  pajfed  without  the 

*  ajfent  of  the  tommons^  was,  as  it  is  faid,  put  in  execution, 
'  and  continued  in  force  till  it  was  repealed  by  i  Edw.  VI. 

*  c.  12,  and  I  Elizabeth,  c.  i.     See  Rot.  Par!.  6  Ricli.  11. 

*  Nu.  52.    And  fee  Cotton's  Abr.  p.  354.  where  there  are 

*  feveral  inftances  of  a&s  paiTed  without  the  aflent  of  tho 

*  commons.'-*- So  much  for  the  commons  grantmg  taxes. 

(t6)  P.  13. 

As 


44l  NOTES* 

As  to  maUnglawSy  Ruffhbad,  In  his  Pref.  to  the  Stat  {27], 
tells  us,  that  <  the  legiflative  right  of  the  commons  was  (b 
little  regarded  in  pradiee,  that  the  2d  of  Henry  lY .  c  15. 
was  pafied,  though  the  commons  never  mfCsited  to  it, 
but,  on  the  contrary,  diravowed  it«  The  force  of  tint 
2&^  neverthelefs,  was  felt  till  the  reigns  of  Henry  VIII. 
and  Edward  VI.  Nay,  afterwards^  in  Mary's  lime,  tU 
its  final  repeal  in  the  reign  of  Q.  Elizabetli.  Infiasces 
of  this  kind)  probably,  gave  birth  to  the  petition  in  the 
Sth  of  Henry  IV.  when  '*  it  was  enaded,  attheicqidl 
^  of  the  commons,  that  certain  of  the  commons  houtc  ihaiiU 
^  be  prefent  at  the  ingroffing  of  the  parliament  roL'* 
But,  notwithftanding  theft  fecurities,  a^  ftill  coDtioixd 
to  be  pailed  without  the  commons  ailent :  and  they 
were,  from  time  to  time,  compelled  to  renew  their  cUm 
of  right  to  affint  as  well  as  petition^  which  they  did  in 
2  Henry  V.  in  very  ftrong  terms  |'  which  are  ict  foA 

by  RuFFHfiAD. 


NOTE    [NJ,    p.  52. 

t  ORD  CLARENDON,  in  his  Hiflory  of  the  Ec- 

bellion  (2S},  fpeaking   of  the  impeachment   of  die 

carl  of  Middlefex,  exprefTes  himfelf  to  thiseflTed :  <. James  L 

^  knew  well  enough  the  ill  confequences  that  muft  attend 

*  fuch  a  meafure ; .  and  that  it  would  Jbah  bis  cum  autbmt) 

*  in  tbi  cboici  of  bis  own  minijiirsp  when  they  ihould  fiod 

*  that  their  fecurity  did  not  depend   folely  upon  his  own 

*  protection  ;  which  breach  upon  his  kingly  power  was  b 

*  much  without  a  precedent  (except  one  unhappy  one  made 
€  three  years  before,  to  gratify  likewife  a  private  diiplei- 

*  fure}p  that  the  like  had  not  lieen  pradifed,  in  very  mao/ 

*  years.* 


(27)  P.  14. 


(28)  Vol.  i.  p.  19. 
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NOTE   [O],    p.  55* 

*  A  CTS  of  parliament  were  not  originally  dt^Wfl  Up  by 
^  the  eftates  of  parliament  themfelves,  and  regularly  read 

*  to  them  a  certain  number  of  times  before  they  were  af- 

*  fented  to ;  but  each  of  the  orders  of  the  realm,  having 
^  finifhed  the  king^s  bufinefs,  for  which  they  were  imme- 
^  diately  convened,  afterwards  prefentcd  their  own  refdu- 
^  tions  feparately  to  the  fovercign  in  a  feries  of  petitions^ 

*  praying  him  to  give  them  latisfafiion  in  what  they  humbly 

*  demanded  of  him.     Such  articles  of  thefe  petitions  as 

*  were  approved  of,  and  aflented  to  by  the  king,  were  af- 

*  terwards  reduced  into  the  form  of  ftatutes  by  his  own 
^  lawyers  and  counfel,  and  publi£hed  tinder  his  fole  autho- 

*  rity.      But  this  manner  of   proceeding  being  liable  to 

*  be  much  abuftd^  as  it  yielded  a  favourable  opportunity  to 
'  the  framers  of  thefe  laws,  to  give  them  a  quite  different 

*  turn  from  what  they  were  originally  intended  to  have—* 

*  this  drew  on  a  petition  from  the  commons,  in  the  begin- 
^  ning  of  Henry  V/s  reign^  defiring  this  prince,  <<  that 
*^  fro  this  time  forward,  by  compleint  of  the  comens  of 
*^  any  mifchief,  aiking  remedy  by  the  mouth  of  their 
^  fpeaker  for  the  comens,  oather  elfe  by  the  petition. writ<- 
^  ten^  that  there  nevefe  bee  noo  law  made  thereupon^  and 
**  engrofled  as  ftatut,  and  law,  neither  by  additions,  neither 
*^  by  diminutions,  by  noe  manner  of  term,  ne  termes,  the 
^  ^wfaich  ihold  change  the  fentence,  and  the  intent  axked 
M  by  the  fpeker  mouth,  or  the  peticion  by  forefaid  yeven 
**  up  in  writing  by  the  manner  forefaid,  without  aflent  of 
^*  the  forefaid  comens,  &r."— To  this  petition  the  king's^ 
anfwer  was,  **  that  he  of  his  grace  efpecial  grauntetb,  that 
^  fio  ben^ortb,  nothing  be  enaded  to  the  peticion  of  his 
^  comun,  that  be  contrary  of  her  afking,  that  they  (hulde 
^  be  bound  without  their  afTent,  ifc.  (29)/' 

(29}  Brady's  Anfiver  to  Petit*  p.  85* 


M9 
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note:  [P],    p.  66.- 

npHE  Dezn  of  Gloceste^,  in  his  Trtafifi  m  GkH 
Gfivirnmifif  (30)9  fcems  to  conceive  the  leaCba  of  ^ 
difference  between  the  ilate  of  reprefentation  of  ths  bo- 
KHighs  io  the  tvro  coumies  of  fHHs  and  Comwil^  wkft 
compared  with  thofe  of  other  pHinties,  to  be  this :  *  ^lft« 
^'  ftfire  «va$  bng  the  rciidence  of  the  kings  of  the  IVfft  immr 

*  who,  in  procefs  of  time,  conquered  all  the  reft.    NoTf 

^  where  the  royal  refidence  was,  there  of  courfe  wouM  W  ; 
^  the  chief  domain  :  for  the  ftated  revenue  of  our  aDOOt  j 
^  prmces,    both   Saxm  and  Narmam,  coofiftcd  chicif  ia 
^  landed  e(lates,  that  is,  in  caftles,  widi  their  terriiof«S 
^  manors,  and  honours,  and  towns  and  villages,  hdd  bjn^ 

*  rions  fervjces,  fome  of  them  military  or  noble,  and  otka 
^  bafe  and  fervite^     C^rmi/all  was,  in  like  manner,  and  far 

*  the  fame  ends  and  purpofes,  the  domains  of  tbeeatlstfi 

*  dukes  of  CormmlL     Hence,  therefore,  it  naturally  61- 

*  lowed,  that  as   the  great  tenants  of  th#   Crown  mr^ 

*  obliged  to  attend  in  perfon  at  the  courts  of  their  fcvei«§» 

*  [thereby  conftituting  an  houfe  of  peersj^  fo  the  fnafa 

*  tenants,  and  inferior  vaflalsj  were*  to  do  the  ianic  byfc* 

*  putation :  which  circumftance  gave  the  fiHl  idea  of  tf 
^  houie  of  commons  [fee  p.  ^^3.}      Indeed   tbeie  lOf  > 

*  ftronger  reafon  for  the  attendance  of  the  4iepoties  M 

*  thofe^town$  and  villages  which  belonged  to  die  Crow%' 

*  their  poverty  did  not  prevent  them  ;  I  fey,  tbeie  w«» 
'*  ftronger  reafon  for  their  attendance  in  fome  rei^fis,  lb> 

<  for  that  of  others ;  becaufe  the  quenium  of  abofis  adu»r<< 
^  ledgment»,  fervices,  and  qui t» rents,  which  they  wee* 
^  pay  to  their  great  landiord,  the  Crown^  as-  weUa$  ikt 

^  free  gifts  and  benevolences,  if  diey  werQ  di^^ofislflomii^  j 

*  any,  were  to  be  fixed  and  apportkmed  at  fiioh  meetii^  | 

<  Moreover,  when  the  dutchy  of  ^brntcutf  eirhsaaoictt^  : 

*  king,  the  tenants^  '^d  borouj^h-towns^  and  villages  i 

(30)  P,  295.  *         ^^ 


N    O    f  rJE    S.  4$; 

<  the  liuke  became  a  |^  of^th^  royal  patriipony  i  in  canHen' 
^  q^cncc  of  wbich,  they  w6re.d?Hged  to  do  the  fanije  fiiits 
^  a^  fervices  at  the  king's,  courts^  which   they  had  49"^ 

*  before  to  their  dt»cal  maftcrs,  qr  great  fei?dal  lord»«'-^ 
^>  Jn  hiB  Treatife,  p»  2^96*  thft  difttofti^n  made  MwfeR 
ihe  4utchy  of  Cornwall  an4  ^  dutchy  of  j^nc^fin 

NOTE    [d]^    1^.  79. 

^  T  N  folrnier  periods  of  the  Englifli  goVprnrnent,  th^ 
* .  houfe  of  commons  was  of  fo  Tmall  weight  in  the  bay 
^  lance  of  the  conftitution^  that  littljb  attention  had  beea 

*  givtn^  either  by  the  Crown^  the  people,  or  the  houfc 
^  itfelf,  to  the  choice  and  contihuance  of  the  Ihembcrs.    IX 

*  had  been  ufual^  after  parliaments  were  prolonged  beyond 

*  one  feffion^    for  the  chancellor  to  exert  a  difcretionary 

*  authority^  of  rffiiing  new  writs  to  fupply  the  place  of  any 

*  meaibers)  whom  he  judged  incapable  pf  attending^  fithor 
«  on  account  of  their  employment,  their  ficknefs,  or  other 
«  impediment.     Thiis  praftice  gave  that  piinifter,  and  goo-- 

*  fequently  the  prince,  an  unlimited  power  of  garblinj^  at 

*  pleafute  the  ri?prefentativcs  of  the  n^^ipr)  j  yet  fo  Jittl? 
'  jealoiiij  had  it  created,  that  the  commons  of  theriifelvesi 
^  without  any  court  influence  of  intrigue^  and  contrary  t^ 

*  Ibme  former  votes  of  their  own,  confirmed  it  in  the 
«  twenty-third   of  Elii&abeth  (Jourji^  Jan.  jg,  1580.)     At 

*  that  timej  though  ibme  members,  i^hofe  place  had  b^en 

*  fuppiied  on  account  of  ficknefs,  having  ^oW  recovered 
^  their  he^lth^  appeared  in  the  hpufe,  ^d  eUim^  thffr 
/  feat  i   fuch   was  the  authority  of  the  chaincollor,  thal^ 

*  merely  out  of  jxfpet^  to  him,  his  f^nt9iu;e  wi).ft  .adored 
'  to,  and  the  new  mepbets  wer^  ^qntin^ed  in  thsir  pl|Co». 

*  Hete  a  moft  dangerous  prerogative  .t^as  conferred  on  the 
«  Crown  I  but  tq  flifiw  the  genius  of  that  J^,  pr  rather  ^the 

*  channels  in  .which  power  tbci^  raii|  tlje  Croivn  put  v^ry 
«  little  Value  on  this. authority^  inibaiQcfa,  that  two  ^p 
f  afterwards,  the  chancellor  of  Bimfelf  refigned  it  back  to 

G  g  ^  f  th€    . 
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the  commons,  and  gave  them  power  to  judge  of  a  paitica- 
lar  vacancy  in  their  houfe.  And  when  the  queftion,  con- 
cerning the  chancellor's  new  writs,  was  again  brooglit 
on  the  carpet  towards  the  end  of  the  feffion,  the  commont 
were  fo  little  terrified  at  the  precedent,  that  diou^  dicy 
re-admitted  fome  old  members,  whole  feats  had  hieen  va- 
cated, on  accourt  of  flight  indifpofitions,  yet  they  coo- 
firmed  the  chancellor's  fentrnce,  fn  inAances  where  Ae 
diftemper  appeared  to  have  been  dangerous  and  incurabk. 
Nor  did  they  proceed  any  farther,  in  vindication  of  dieir 
privileges,  than  to  vote,  that  duong  the  fitting  •/ ftt- 
liamentj  then  do  not^  at  any  time^  any  writ  go  out  fvr  At 
cbujtng  or  returning  any  member  without  the  warrant  rftht 
boufe{ii): 


NOTE    [RJ,    p.  79. 

TjUME  (32}  tells  us,  that  the  firfi  bufinds  in  wbidi 
^^  the  commons  were  engaged  in  the  reign  of  James  I. 
was  about  their  privileges. 

Mrs.  Mac  AULA  Y,  in  her  Hiftory  of  England  (33},  thi 
expreffifsherfelf :  <  After  a  recognition  of  the  kill's  ddci 

*  the  firfl  motion  of  the  commons  was  for  tbi  redr^  «f 

<  grievances.*  And  this,  although  Mr.  Hums  tell  us  (34]) 
«  James  left  almoft  all  the  chief  offices  in  the  bands  of  £ii- 

*  zabeth^s  minifters,  and  trufted  the  condudl  of  pditicfll 
^  concerns,  both    foreign   and   domeftic,  to  his  Eng&A 

<  fubjeds.^  And  Mrs.  Macaulay,  in  the  page  in  bff 
Hiftory  we  have  quoted,  adds  this  note  :  ^  In  this  coo6* 
^  rence  [a  conference  between  the  lords  and  corainoos} 
-^  was  flung  out  an  extraordinary  argument  for  this  dmci 
**  That  a  people  may  be  without  a  king,  a  king  caooocke 

(31)  Hume's  Hift.  of  Eng.  vol.  vi.  p.  15.  (j2}  IW- 

*'   (33)  Macavlay's  Hift.  Eng.  vol.      .  p.  11. 
'    (34)  HuMi'sHift.  Eng;  voL  vi.  p.  15.  Note  [OJ. 
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^  withoirt  a  people (35) ;"  which  expfcCoirfuffideiidffliewft 
the  power  that  had  devolved  on  the  houle  of  commons,  anil 
how,  upon  the  firft  opportunity,  it  began  to  fliew  itfelf.    ' 

NOTE   f S],    ?•  80. 

'TpHE  important  fum  granted  by  hi?  firft  parliament, 
called  as  foon  as  might  be  after  his  acceffion,  and  be* 
fore  there  Could  be  any  mifunderftanding  between  them,  ^a 
csk/cty  on  a  war  of  their  own  recommending,  againft  ntpfi 
mighty  potentates  j  though  they  knew  all  the  money  for- 
merly granted  was  expended,  and  the  king  was  loaded  with 
a  large  debt  contrafted  by  his  father,  was  112,060/.  (36). 
The  whole  revenue  of  Charles  I.  including  not  only  the 
hereditary  royal  revenues,  but  alfo  the  fumk  granted  by  parlia^ 
ment  for  the  pay  of  the  navy  and  army,  And  all  other  public 
expences,did  not  amount  to  more  than  800,000/.  (37)9  a  mere 
trifle  compared  to  (a  fum  not  much  more  than  fufficientnow  to 
pay  the  interest  of)  the  fum  of  12,000,000  //  which,  fo 
long  ago  as  the  year  1776,  was  obliged  to  be  raifed  every 
year  upon  the  nation ;  exclufive  of  tithes,  county  rates, 
and  the  taxes  which  fupport  the  poor  (38).  But  it  fecmsj 
in  the  time  of  Charles  I.  the  houfe  of  commons  was  go- 
verned by  a  fet  of  men  of  uncommon  capacity,  •  who  were 

*  fomted  into  a  regale  party  :'   and   *  they  needed  hut  litiU 

*  infttu&hn  or  rhitoric  U  recommend  to  them  praiSftces  which 

*  increafed  their  own  importance  (39).* 

Lord    Salifbury,  it  feems,  computed,  that  the  fupplies 
granted*  to  Q.  Elizabeth,  during  a  reign  of  forty-five  yeart^  ' 

(35)  Journ.  Dom.  Com.  vol.  1.  p.  156. 

(36)  HuM«*8  Hift.  Gr.  Br.  vol.  vi.  p.  201. 

(37)  Com.  Journ.   4th  Sept.   i66o«    Black.  Com.  b.  i* 
c.  8.  p.  331. 

(38)  Dr.  Price's  Obferv.  on  Civ.  Lib,  p.  124.    Additional 
Obferv.  p.  170. 

(39)  Hume's  Hift.  of  Gr.  Br.  vol.  vi.  p,  204.  213. 
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anodhtfatMiy  icr2^loo[/X)dil  (4.0).  MrV  Humb^  in  hit 
Hiftoiy  o£  England^  App.  Tok  i^  p.  475,  (kysy  «  tkii  ifan^ 
<  nsQIiorm  Wfiidd  not,  pfob^Iji^bfi  ouicii  widfc  of  Ibq  trmh.' 


NOTE'  [T],    p.  9^ 

*'  "W/H^EK  once  an  arpiy  is  eftabiiflwd,  it  ought  notiB 
^  '^d^pend  immediately  on  the  legiflative,  but  on  the 

'cxtdutive  power  J  and  this  from  the  very  nature  of  the 
^  thing;  its  bufinefs  confiftin?  mo^e  in  a<5^on  than  in  de- 
*\libetation, 

<  I'ronx  a  njiinner  of  thinking  that  prevails  amoogft 
\  mankind)  they  iet  a  higher  vatveupoo  couirage  than ti^ 

*  mproufnefs,  on  activity  than  prudence,  on  firength  than 
^^  cpunfeU  Hencp^  the  arooy  will  ev.cr  defpife  a  fenate,  lai 
^  refpeA  theii  own  officers.     They  ^  will  naturally  fligk 

*  the  orders  ftnt  them  by  a,  body  of  men,  whom  they  bok 
^  upon  as.  cowards,  and  tbi^refore  unworthy  to  commaDd 

<  themh  So  that  as  foon  as  the  armyxlepends  on  the  legiiU* 
^  tive  body,  the  government  becomes  si  militsfy  one  j  anl 
^  if  the  contrary  has  ever  happened,  it  has  bean,  owing  to 
^' iome  extraordinary  circumftances.  ,  |t  is  be^ufe  tke  army 
v^was  always  kept  divide4  i  it  is  be?«ifeit  hiMl  gdopoM 
f  cif  feforal  bodies,  that  depeadffd  each  on  their  parttcdtf 

<  province)  it  is  becat^fe  the  capital  t0#as  weit  flrooj; 
» <  {daces,  defended  by  Aeir  natural  fituatvofi,  and  not  gar' 

(  rifonf  d  with  regutax  troops»    Holland,  jbr  ii&fiupce,  is  IS 

*  fafer  than  Venice  s  (be.  might  drown  or  ftarrp   tfae  Jf» 

*  volted  trbops'i  for  as  they  are  not  quartered  in  towns  c»- 
^  pable  of  furnilhing  them  with  neceflary  fobfiftenc^  du& 
i  fubfiflejice  is  of  courfe  precarious  (41).' 


(40)  Franklin,  p.  49. 


(41)  Sp,  L.  b.  xl.  e.6. 


»    O   T   31    SI  4^j 

NOTE    £U3,    p.  96. 

•  A  LTHOUGH  I  have  taken  no  notice  of  the  r^ligwiw 
controverfies  of  thofe  days,  \  mean  not  to  be  under-* 
flood,  but  that,  th&y  might  have  hS|4  fim  influence  on  tbc 
|)roceedings  of  the  times.  Some  hiftorians,  I  know,  In^ 
fiead  of  aftrlbuting  the  misfortunes  in  the  reign  of  Charle^il. 
to  a  difference  of  opinion  in  politics^  conceivd  them  fo  havf 
arifen  chiefly,  }f  not  entirely,  in- England  as  well  as  Scot- 
land, from  difputes  about  matters  ofreligioa-j  frofti  ^  difl 
*rence  of  oifMoti  Ufp^(\\ii%  the  hterarchy^  0/  cprfc<>pal 
government ;  fht^  ufitig  of  the  fm-jplic^ ;  the  p^lat??ng  of  raik 
about  ther  «}tar ;  b«Hprtng  on  a{jt)it^aeMfig  Ht ;  eflaMiifiing  i 
}ttiirgy;  the  ailowrng  s^creatfons  cm  Suridays;  iv^ailtig 
i^fnbrddeFed  derpes,  and  lawft  fleeves  j  1snd  ufrng  tk^  riifg  tit 
marriage,  and  the  croft  la  baptMin.  Strt)  fitrftl/,  tlie  M»*k 
jedrha?^  iil  general,  beenlitde  anderftood.  Tainted  witM 
ihe  pre^odices.  of  partjt,  the  finM  pdficmd  or  principles  ii^vft 
generally  had  in  view  the  iftine  objed  9  and  few  have  had 
candosf  fufficient  to  acknowledge,  that  the  conf^qnenci  bi 
Ihe  attainment  of  the  oi^edk  of  eitber  party,  in  iihe  nahoef  « 
che  violence  of  eieh  made  ^m  look  for^  muft  inve  been 
the  cernm  lofs  of  liberty.  Loifd  C&ARtikDON,  hov^erer^ 
waving  idle  fpeculations,  and  fticking  to  die  materidd  trahf-^ 
'  mBdosA  qi  the  iM3t%i  par ticvlarly  ^her  cdnrnwerfiid  writings 
l>ctween  the  king  and  the  houib  of  commons^  has  furnifhed 
pofterity  with  evidence  to  judge  what  were  the  real  merits 
QX  mifchiefs  naturally  atteadani  on  the  different  views  of 
party.  From  a  careful  examination  of  tbefe  m:;teriais^  it 
appears  clearly,  that,  until  the  latter  end  of  the  reign  of 
(Cbartes  I,  00  the  part  of  the  king,  aad  afterwards,  andln^ 
deed  before  alfo,  on  the  part  of  the  parliament,  fuchpcditi- 
cal  errors  prtvailed,  as,  independent  of  any  religiotis  con- 
troverfies, diuft  infallibly  have  deflroyed  the  coaflltution. 
It  is,  therefore,  wholly  on  diat  ground  I  have  confidered 
the  fubjcfti  and  palTcd  over  entirely^  *  ihofc  di&grcements 
-  '  Gg  +  *  of 


4s6  NOTES. 


^  to  trace  a  point  of  honour  through  all  its  refinemeats(42}/ 

NOTE    [V],   p.  103. 

^  H I S  is  not  indeed  much  to  be  wondered  at,  when  ne 
are  told,  that  the  <  very  being  of  the  houfe  of  com- 

*  mons  depends  on  their  power  of  grantiug  fubfidies  to  tbe 

•  Crown  (43)/ 

Another  remarkable  alteration  has  happened,  in  regard  id 
the  taxation  of  the  clergy.  Formerly  they  ufed  to  tax 
chemfelves,  as  a  feparate  body,  in  convocation ;  but  foon 
after  the  reftoration  of  Charles  IL  they  were  taxed  bj  the 
fame  authprity  as  the  reft  of  the  people.  And,  what  is  as 
remarkable,  this  very  important  alteradon  in  the  ftate  of  the 
kingdom,  was  made  by  connivance,  and  without  any  parti' 
€ular  ixprefs  law  for  tbe  purpofe  \  and  notwithftanding  an 
attempt  had  been  formerly  made  in  convocation  in  the  reign 
of  Edward  VI.  after  the  reformation  of  religion,  to  have 
the  lower  houfe  of  convocation  united  to  the  houfe  of  com* 
mons,  according  to  ancient  cu/lom^  Jlcut  ab  antijuo  fieri  coh 
fueviti  and  a  like  propofal  had  been  made  to  queen  £li»- 
beth ;  and  both  had  beenrejeded  (44). 

The  parliament,  in  the  time  of  Charles  I.  towards  tbeverj 
beginning  of  their  ufurpation,  were  however  well  aware  of 
the  value  of  the  privilege  of  taxing  thcmfelves.  Having 
raifed  an  army  to  eftablifh,  not  the  liberty  of  tf^e  fubjeff^  not 
the  liberty  of  the  conjlitutiony  but  (as  appears  dearly  from 

(4s)  MoRTEs^iEu  on  the  Rife  and  Fall  of  theRoaus 
Empire,  p.  296. 

(43)  Da  L0LME9  Conft.  Eng.  b.  i.  c,  8.  note 

(44)  Lord  Lytt.  Hift.  Henry  IL  vol.  ii.  p.  232.  Hoor's  ffil. 
of  Convocations,  p,  429,  430.  Append,  to  Bukstit's  Hit.  of 
the  Reformation,  No«  1 8. 

Ik 
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fhe  federal  evafive  anfwen  of  die  parliaaient  to  the  king's 
meflkge  of  the  20th  of  January  1641,  and  the  nineteen 
propofitions  at  lail  prefented  to  the  king  on  the  od  June  ' 
164a)  the  wfade  pcwer  of  gwemvuni  in  themfelves,  they 
were  not  contented  with  levying  a  rate  unprecedented  in  the 
quantum  of  it ;  in  the  arbitrary  manner  by  which  each  per^ 
ion's  (bare  of  it  was  to  be  afcertained,  and  in  the  feverities 
by  which  die  payment  of  every  proportion  was  to  be  en* 
forced  $  but  they  ordained  (which  ought  at  once  to  have 
difcovered  power^  and  not  liberty^  was  the  principle  they  were 
governed  by)  that  they  (hould  contribute  towards  the  pub- 
lic burthen  only  what  tbej  thimfelvis  thought  proper.  That 
their 'power,  in  this  refpedt  as  well  as  others,  might  be  as 
abfolute  as  could  be,  thej  were  to  be  taxed  truly  by  none  bui 
themfehes  ("45). 

NOTE    [W],     p.  109. 

<  'T^HE  grandeur  of  Rome/  fays  Lord  Bolikgbroke; 

*  was  the  work  of  many  centuries,  the  effed  of  much 

*  wiidom,  and  the  price  of  much  blood.     She  maintained 

*  her  grandeur  while  (he  preferved  her  virtue.     But  when 
^  luxury  grew  up  to  favour  corruption^  and  corruption  to 

*  nouriih  luxury,  then  Rome  grew  venal,  the  eledion  of  her 
«  magiftrates,  the  fentences  of  her  judges,  the  decrees  of  her 

*  fenatcy  all  were  fold  j  and  her  liberty  was  fold  when  thefe 

*  were  fold ;  and  her  riches,  her  honour,  her  glory,  could 

*  not  long  furvive   her  liberty.     She   who  hatf  been   the 

*  envy,  as  well  as  the  miftrefs  of  nations,  fell  to  be  the  ob- 

*  jeft  of  their  fcorn  or  their  pity.     They  had  feen  and  felt 

<  that  flie  governed  other  people  by  will,  and  her  own,  by 
«  law.     They  beheld  her  governed  herfelf  by  will  j   by  the 

*  arbitrary  will  of  the  worft  of  he^  own  citizens,  of  the 

<  worft  of  both  fexes,  of  the  worft  of  human  kind ;  by 
«  Caligufayhy  Oaudius^hy  Nero^  by  Mefalina^  ^y^grippifi^ 

(4c)  Lord  CLAa.  Hift.  Rebel,  vol.  ii.  b.  vi.  p.  77. 

by 


«$  n-.o-t:e  5.; 

s 

•'  by  Piffttn^  by  NarHJSiSihf  CMt/Hsyhf  Patosy  by  prtneft 
«  that  wsrt  ftupid  or  i|iad ;  hy  women  A«t  were  abandoned 
^  to  ambftfdiT  and  ta  hift,'b)r  nttniftsrs  that  w«re  cdUHiQ* 
'^  {>alto4  Saves,  parafket^  tmi  paiidcrft  iniUam  airf  uftu 

*  cidB9»* 

'  Sd  early  as  the  times  rfthe  Gracchi,  it  waS  grown  to  Iks 
i  general  ccfmplaint,;  that  no  man  Who  hadinoney  to  pni 
docdd  be  brought  to  puniftttent  (46).  An*  Cicero  6^ 
that  in  his  time,  the  fatne  opihion  was  be^oaie  iettkd  tai 
tiniverfally  received  (47  )'•  ■ 

.  .  *  NOTE    [X],   p.  119. 

^  ^  H  £  Jcing  indetd,  tit  dmes,^  feniis:  me&ges  to  ciahei 

*  houfe  :  and  nobody,  I  think,  can .  wiih  .ihat  JIQ 
c  means  of  intercourfe  fhould  exift  between  him  and  bis  psr- 
c  liament.  Btft  tl^eiS  moflages  art  alwftys  exprefied  in  verj 
^  -gener^  words ;  (hey  are  only  mad»  to  d^fire  the  houfe  to  t^t 
^  qertain  fubjedb  into  their  confideration  ;  no  particular  ar? 
f  tides '  or  claiifes  are  exprelled  1  the  commons  are  00c  cq 
^  deda^rej^  at  any  fettled  time,  any  folemn  acceptation  or  rc- 
\  jec^paqf  the  f^ropofition  made  by  the  king  ;  and,  in  (hort^ 
1  the  houfe  follows  the  lame  mode  of  proceeding,  with  rc- 
f  Ijpc^  to  fuch  mefiages,  as  they  ufually  do  in  regard  to  pcti- 

i  f  tions  prefented  by  private  individuals.  Some  member 
^  makes  a  motion  upon  the  fubjedl  expreffed  in  the  king's 
1  meilage ;  a  biU  i$  framed  in  the  ufual  way ;  it  may  bl 
&  dropped  at  every  ilage  of  it ;  and  it  is  never  the  propofii 
^  of  the  crown,  but  the  n(iotioii  of  fome  of  their  arembeis^ 

*  which  the  houfe  difcufs,  and  finally  accept  or  rejeiS  (48 J/ 

r   (h6)  App.de  Bell,  piv, 

*  (47)  Aft.  in  Verr^  i.  f.  »..  Dc  Lolme  Conflit.  Eng,  h-S* 
jLj^'  P'  3S>*  4^h  edit. 

;    (48)  De  Lolme  Conftit.  TEng,  b.  ii.  c.  4.  p.  237.  note. 

.NOTE 
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NOTE    [V],  p,  124.   . 

of  the.  crown  widi  regard  to  foreign  concern&y  thm  ex^* 
prefles  bimfidf.  ^  The  .king  k  the  delegate  o^  reprefedCsp^ 
^  tivc  of  his  people^  It  is,  impoflible  that  the  mdividuals  o^ 
f  a.  ftate  in  tbeir  coUcidtive  a4ncity,  can  tranfaft  the  affiini 
^  of.  that  ftate  with  ancriher  coimnunity  equally  numeroiia  ar 
«.  thesafetvesc  {/j^j/vepy^  9i^ft.b6Miaii(ii|g  to  tbeir  meafiiresy 
«  9t(^^nngik  to  the  execution  oj  their  courifeb«  In  did 
^  king  therefore,  a«  in  a  ceMer,  all  the  rays  of  his  peophf 
'  ate  Onitfld^  and  toimby  that  union  aconfiflency^  i^tendor^ 

*  and  power^  that  make  him  feared  and  fefpeded  by  fore^ 
^  potentates }  tvio  would  firupb  to  enter  ini»  anf  eHgageiHin9i 
^  tBat  pmfi  afi§rwards  i«  rrutfid  and  futifi^d  bj  d  f&pikk^, 
t  cffifHblf  (49)/  .      • 

,    NOTE  [Z].    p.  12$, 

*  'Tp  H  E  ancient  demefne,  or  land,  eftate  of  the  crown,,  as^ 
^  recorded  in  Doomfday  Book  by  William  I.  con-:? 
^  iifted'  of  T422,  manors  in  different  counties^  befictes  iome 
^  fotttered  lands  and  farms,  not  comprehended  therein,  and 
^  quit-rents  paid  out  of  feveral  other  man6rs  ^50).*  And  in[ 
the  reign  of  Edward  IV,  we  are  tpld  by  refpeilabfe  autho- 
rity, that  the  wealth  arifing  to  the  crown  from  its  landec^ 
eftate  and  cafual  pxoHts,  excluftve  of  fubddies  and  grants  \>y^ 
(>arliament,  was  fometimes  equal  to  one  fifth  part  oftbi  lay^ 
property  of  the  kingdom  (51 ).  In  four  of  the  wcftern  couh^ 
ties  the  dcmefne  lands  exempted  from  taxes  amounted  to  one 
tbirdy  and  in  the  fifth,  viz.  Spmerietfliire,  to  9ne  fiurtb  of 

(49)  Black.  Com.  b.  i.  C.7.  p.  a52,  ^ 

(50)  Brady's  Hill.  William  I.  p.  21c.    DavenaKt  qq  Re* 
fampiions,  105.    Lord  Lytt.  Hift.  Hce.  II.  vol.  iii.  p.  2yj^ 

(51)  FoaTEScuB  on abfolace  and  limiud  Monarchy^     Lord 
^f"FT.  Hift.  Henry  II.  vol.  iii.  p.  459,  note. 

3  the 
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the  wholeIand(52}.  *  Moftof  the  chief  cities  of  die  kingdom/ 
we  are  told, '  were  formerlj  in  the  hands  of  the  crown  (53)/ 
Order.  Vital.  (54)  mentions  William  the  Conqueror'i 
income  to  amount  to  a  fum^  which  Mr.  Hume  compotes 
to  be  equivalent,  in  the  prefent  time,  to  nine  or  ten  miltioss 
ayear  (  55 ).  And,ftrange  as  it  may  nowfeem,  it  was  certaidf 
formerly  thought  to  be  perfedly  conftitutional^  to  make  tk 
crown  quite  independent  of  the  parliament  with  regard  to  tbe 
ordinary  fupplies.  Lord  Lytteltok,  in  his  Hiftoryof 
Henry  IL  vol.  iii.  p.  456.  cites  one  of  die  articles  exhibited 
in  parliament  againft  king  Richard  II.  and  obferves,  in  diis 
remarkable  article  is  very  clearly  fet  forth  the  whole  policjcf 
our  anceftors,  with  regard  to  the  different  provifioosdxy 
made  for  the  crown.  Its  fupport^  in  time  §/  peaa^  wait 
fatrimony  btlonging  to  it  ^nd  the  rev  emu  of  the  Imgdem.  Tbe 
celebrated  Lord  Chief  Juftice  Fortescue,  who  wnote  in 
the  reign  of  Henry  VI.  in  his  Treatife  on  abfblute  and 
limited  Monarchy,  gives  many  weighty  arguments  to  fliev 
the  mifchiefs  that  may  enfue  to  any  realm  from  the  poverty 
of  its  prince  (56).  Lord  Chief  Juftice  Coke  feems  to  tow 
been  of  the  fame  opinioii.  In  his  Fourth  Inft.  c  i. 
entitled  Advice  concerning  new  andpIauJSfle  Proje^s  andOftn 
in  Parliament  (57),  he  fpeaks  thus  :     *  When  any  plaufibk 

<  projed  is  made  in  parliament  to  draw  the  lords  and  com- 
*  mons  to  aflcnt  to  any  aQ  (efpccially  in  matters  of  weight 
«  and  importance),  if  both  houfesdo  give  upon  the  matterpro- 

<  jeded,  and  promifed  their  confent,  it  fliall  be  moft  necefiarr, 
«  they  being  trufted  for  the  common-wealth,  to  have  the 

matter  projected  and  promifed  (which  moved  the  houfesto 

(52)  Lord  Lttt.  Hift.  Henry.  II.  vol.  iii.  p.  469. 
(^3)  Hume's  Hifl.  £ng.  vol.  ii.  p.  125.  Append* 
(54)  Order.  Vital,  p.  523. 
(5O  Hume's  Hift.  Eng.  vol.  i.  c.  4,  p.  277. 
(;6)  Lord  Lytt.  Hift.  Henry  II,  vol,  ili.  g.  464. 

(57)  P«g«  4V 

r  coflfiotj 
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confent)  to  be  eftablifhed  in  the  Tame  ad,  left  the  benefit 
of  the  afi  be  takeh,  and  the  matter  projeded  and  promifed 
never  performed,  and  fo  the  houfes  of  parlian^ent  perform 
not  the  truft  repofed  in  themy  as  it  fell  out  (taking  one 
example  for  many)  in  the  reign  of  Henry  VIIL  On  the 
king's  behalf,  the  members  of  both  houfes  were  informed 
in  parliament,  that  no  king  or  kingdom  was  fafe  but  where 
the  king  had  three  abilities:  i.  To  live  of  bis  owriy  and 
able  to  defend  his  iingdom  upon  anyjudden  inwifion  or  infur- 
region*  2*  To  aid  his  confedgrateSy  otberwife  they  would 
never  affift  him.  3,  To  reward  his  well-deferving  fervants. 
Now  the  prcje£l  was,  that  if  the  parliament  would  give  unto 
him  all  the  abbies,  priories,  friories,  nunneries,  and  other 
monafteries,  that,  forever  in  time  then  to  come,  be  would 
take  order  that  the  fame  ihould  not  be  converted  to  private 
ufes  :  but  firft,  tJiat  his  exchequer  for  the  purpofes  afore- 
faid  fliould  be  enriched  :  fecondly,  the  kingdom  ftrength- 
ened  by  a  continual  maintenance  of  40,000  well-trained 
foldien^  with  ikilful  captains  and  commanders :  thirdly^ 
for  the  benefit  and  eafe  of  the  fubjedl,  who  never  after- 
wards (as  was  projected),  in  any  time  to  come,  (hould  be 
charged  with  fubfidies,  fifteenths,  loans,  or  other  common 
aids :  fourthly,  left  the  honour  of  the  realm  ihould  receive 
any  diminution  of  honour  by  the  diflblutionof  thefaid  mo« 
naileries,  there  being  twenty-nine  lords  of  parliament  of 
the  abbots  and  priors  (that  held  of  the  king  per  baromam) 
that  the  ting  would  create  a  numher  of  nobles.  The  faid 
monafteries  were  given  to  the  king  by  authority  of  divers 
ads  of  parliament,  but  no  provifion  was  therein  made  for 
the  faid  projed,  or  any  part  thereof  (58)/  And  BaronMoN- 
TESQUXBU  obferves,  *  It  is  as  neccilary  that  there  ihould  be 
means  for  the  fubfiftence  of  a  ilate,  as  that  the  ftate  ihould 
have  civil  laws  to  regulate  the  diipofal  of  property  (59}/ 

(58)  HvMi^s  Hifl.  Engrvol.  iv,  p.  457.  note  I. 

{?9>  Sp.  L.  U  xxvi.  c,  16.  ^.  ^  ^  A 

NpTE 
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NOTE  [AA].  p.  125. 
rp  H  E  fruits  and  confequences  infepirably  incident  to  iA 
tenure  in  chivalry^  were  feVen,  viz.  aids,  relief,  primer- 
feifin,  wardfhip,  marriage,  fines  for  alienation,  and  cfcheats* 
Every  one  of  thefe  was  calculated  to  bring  money  into  tbd 
king's  coffers.  Lord  Lvtt£lton  in  his  3d  vo!.  of  Ac 
Nijiory  (f  the  Life  of  King  Henry  II.  p.  242,  fays,  that  the 
king  was  not  only,  beyond  comparifon,  the  greateft  land- 
holder in  England,  but  befides  his  demefnes,  he  had  frc- 
queritly  in  his  poffeflion,  by  efcheats^  feifures^  or  forfeitures* 
the  lands  of  many  of  his  vaffals  ;  that  in  his  17th  jtar 
he  had  in  his  hands  feven  baronies,  of  which  four  belonged 
to  earldoms;  and  in  his  thirty-firft  year  he  had  eight 
baronies,  belonging  likewife  to  earldoms^  the  lands  annexed 
to  the  office  of  conftable  of  England,  with  twelve  odier 
baronies,  or  knights  fees  of  great  value.  And  in  the  fame 
volume,  p.  248,  he  mentions  fome  inftanccs  of  the  great 
profit,  as  well  as  power,  arifing  to  the  crown  from  the  warl 
J})lp  and  marriage  of  its  vaflals,  cited  from  the  Rolls  by  Mr, 
Madox,  in  his  Hiftory  of  the  Exchequer,  c.  x.  p.  221, 
'222,  223.  «  In  the  22d  year  of  king  Henry  II.'  fays  thi? 
author,   *  ThomasdeColvilgaveth.at  prince  ?n  hundred 

*  marks   to  have  the    cuftody  of  the  children  of   Roger 

*  Torpel  and  their  land,  until  they  came  to  their  full  ag^ 

*  In  the  28th  of  that  reign,    Odo  de   D^mmmm  gaf? 
^  five  hundred  marks  for  the  cuftody  of  the  fon  ^nd  heir  c^f 

*  Hugh  the  king*s  butler :  and  in  the  agth^  Cele/lia,  \m 

*  wife   to  Richard  Fit-Colbern,  gave  40*.  that  flie  might 
^  have  her  children  in  Wardfhip  witb  their  land  j  and  that 

*  flie  might  not  be  married  ej^cept  to  her  own  good-Iiking. 

*  It  is  probable  (he  gave  fo  fmall  a  fum*  becauf^  the  cftatf 

*  was  not  a  great  one.     But  the  higheft  payments  of  to 

*  nature  I  meet  with  in  the  Rolls,  till  after  the  31ft  year  rf 

*  Henry  III.   were  made  to  that  king  by  John  Earl  of 

*  Lincoln,  and    by  Simon  de  Montfortj    the  former  of 
thcfe  having  given  three  thoufand  marks  to  have  the  mar- 

•  n'age 
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*  riage  of  Rickonl  de  Clare,  for  the  benefti  cf  MatHdg,^ 
^  his.  eldeft  daughter,  and  the  latter  ten  thot^and  tor  Juivetbc; 

*  cuftody  of  the  lands  and  heir  of  Gilbert  4k  Unfran-* 
^  viile,  until  the  heir's  full  age,  with  die  heir's  mavmagPj* 

*  and  with  advowfons  of  churches,  knights  fees^  and  otke^ 
^  pertinencies  and  efcbeats.  Ten  thoufand  marks,  eontaih-' 
^  ing  then  as  much  filver  in  weight  as  twonty  thousand 

*  pounds  now,  and  the  value  of  (iiver  in  tfaofedays  being^un-^ 
^  quedionably  more  thai^five  times  the  prefent  value,  thisfiuit* 

*  was  equivalent  to  a  payment  of  above  an  hundred  thpufancf 
^  pounds  made  to  the  exchequer  at  diis  time.     The  length 

*  <tf  the  cttftody  may  perhaps  have  added  to  the  price ;'  hut 
<  the  eftate  muft.have  been  a  vaft  one  to  anfwer  ibch  an  ad-* 

*  vance  ^  and  I  mention  it  as  a  proof  of  the  great  opulenccf 

*  of  our  nobles  in  the  reign  of  Henry  H.  oi  well  as  to  fliev/ 
'  how  large  a  revenue  might  arife  to  the  crown  from  cafiial-' 

*  ties  of  this  fort/  And  in  p.  4^  of  the  fiime  volume,  k  i9 
faid,  that  Mr.  Madox's  Hiftory  of  the  Exchequer^  p.  JA29 
fhews  from  the  great  Roll  of  the  2d  of  Henry  IIL   that 

'  Geoffry  de  Mandeville  gave  double  of  the  higbcft  pay^ 
ment  abovementioned,  viz.  twenty  thoufand  mafksy  that'he 
Slight  have  to  wife  Ifabel  (:oiintef6  of  GloceAer,.withalf 
her  lands  and  knights  fees ;  »  ntoft  enornious  fum,  confider-' 
rng  the  value  of  fdver  in  thofe  ihy$,  A  court,  which  ha4 
fttch  immenfe  and  lafting  benefits  to  Confer  on*  thofe-  It 
favoured^  muft,  as  Lord  Lyttexto^^  (fame  vol..  p.  236 J 
obferves^  have  h^d  many  fuitor^  among  all  ranks  <of  ment 
j|>erpetually  foiicitous  to  gain  its  good^mllf  and,  by  emifci 
ijucncc,  ready  to  obey  its  orders.  ■  "^ 

NOTE    [BB]/'p:  tp. 

XT  could  never  be  the  intention  of  Jaspidfeotmaj^fiy^ttf 

*  purfue  the  moft  pewiicious  meafurfts^yagaioft  theiftj^fe 

«  of  the  incorrupt  part  of  the  legifflature,  and  the  wiihes  of 

-       * '  •  *  the 
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*  the  public^'  if  we  m^j  believe  the  folkmring  quoodoiv 
taken  from  a  refpe£hible  author.     *  In  the  late  reigns,  tfa^ 

<  produce  of  certain  branches  of  the  excife  and  cuftoms,  Ibc 
^  poft^office,  the  duty  on  wine  licences^  the  revenaes  of  the  re- 
'  maining  crown  lands,  the  profits  arifing  from  courts  of 

<  juftice  (which  articles  include  all  the  hereditary  revenues  of 

*  the  crown ))  and  alfo  a  clear  annuity  of  I20«ooo/.  in  ouMiey, 

*  were  fettled  on  the  king  for  life^  for  the  fupport  of  bis  ma- 

*  jefty's  houfehold,  and  the  honour  and  dignity  ofthecrown^ 

*  And,  as  the  amount  of  thefe  iev::ril  branches  was  uncer- 

<  tain  (though  in  the  laft  reign  they  were  computed  to  have 

<  fometimes  raifed  almoft  a  million),  if  they  did  not  ariie 
^  annually  to  800,000 /•  the  parliament  engaged  to  make  up 
^  the  deficiency.     But  his  prefent  majefty  having,  foon  after 

*  bis  acceffion,  fpontaneouily  fignified  bis  confent,  that  his 
^  own  hereditary  revenues  might  be  fo  diTpofed  of  as  oiighfi 
^  beft  conduce  to  the  utility  and  fatisfadtion  of  the  pabllc, 
^  and  having  gracioufly  accepted  the  limited  fum  of  800,000/. 

*  pir  annum^  for  the  fupport  of  his  civil  lift  (and  that  alfo 
«  charged  with  three  life  annuities,  to  the  Princefs  of 
«  Wales,  the  Duke  of  Cumberland,,  and  the  Princeis 
^  Amalie,  to  the  amount  of  779OO0/.)  the  faid  hereditary 

*  and  other  revenues  are  now  carried  into  and  made  a  part  of 

<  the  aggregate  fund,  and  the  aggregate  fund  is  charged 
^  with  the  payment  of  the  whole  annuity  to  the  crown  of 
^  8oO)OOo/.  pir  annum  (60} •     Hereby  the  revenues  them* 

<  felves,  being  put  under  the  fame  care  and  management  as 

*  the  other  branches  of  the  public  patrimony,  will  produce 

<  more  and  be  better  colleded  than  heretofore;  and  the 
^  public  is  a  gainer  of  upwards  of  100,000/.  per  mourn  by 
^  this  difinterefted  bounty  of  his  majefty  (6x}« 

(6c)  Stat.  I  George  III.  c  1. 

(61)  Black.  Com.  b.  i.  c.  8.  p.  335. 

NOT£ 
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NOTE   [CC],  p.  151. 
hpHE  Yorkfliireaflbclation  I  think,  in  their  i  ft  Add /p.  ri/ 
ftate  the  grievance  complained  of  to  confift  in  this, 

*  that  the  fcene  of  national  glory  is  changed;  with  much  of 

*  our  foreign  trade,  our  naval  fuperiority  is  loft  j  our  Ame^ 

*  rican   provinces  are  difmembered  from  the  empire  j  and 

*  our  ancient  foes,  aided  by  our  once  friendly  ally,  and  en- 

*  couraged    by  almoft  every  other  European  power,    ar© 
<  proudly  infulting  over  this  wretched  country:  that  at  home, 

*  agriculture  and  manufa&ures  decline,  as  the  load  of  taxes 

*  iand  our  public  debts  increafe ;  and  that  the  national  fub- 

*  ftance  is  wafting  away  by  profufion.* 

NOTE    [DDJi    p.  160. 

AND  the  Earl  of  Clarendon  informs  us,  that  in  the 
reign  of  Charles  I.  during  the  time  of  the  long  inter« 

iniffion  of  parliaments,  when  there  was  noobftruftion  to  the. 

executive  power,  the  nation  enjoyed  the  like  kind  of  bleffings  ; 

iiotwtthftaading  the  many  unconftitutional  exadlions  con* 

trived  to  raife  money,  and  fupply  the  place  of  parliament*. 

The  words  of  Lord  Clarendon  (62)  are,  *  after  fome 
unquiet nefs  of  the  people^  and  unhappy  aflaults  upon  thtt 
prerogative  by  the  parliament,  which  produced  its  di/Tolu- 
tion,  and  thereupon  fome  froward  and  obftinate  diftarb* 
ances  in  trade }  there  quickly  followed  fo  excellent  a  com- 
pofure  throughout  the  whole  kingdom,  that  the  like  peace 
and  plenty,  and  univerfal  tranquillity  for  ten  years,  wa»* 
sever  enjoyed  by  any  nation ;  and  was  the  more  vifible 
and  manifeft  in  England,  by  the  ibarp  and  bloody  war 
fuddenly  entered  into  between  the  two  neighbour 
crowns,  and  the  univerfal  confiagration  that,  from  the  in-^. 
vafion  of  the  Swedes,  covered  the  whole  empire  of  Ger- 
many*'   In  another  part (63),  he  has  thefe  words:  ^  I 

(62)  Hift.  Rebel,  vol.  i.  p.  52. 

(63)  Ibid.  p.  s8.  '  ,       » 
H  b  *  muft 
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'  muftbefo  juft  as  to  fay,  that,  during  the  whole  time  that 
^  thefe  prefTures'  (the  impoCtions  laid  by  regal  authority 
onl}')  ^  were  exercifed,    and  thofe  new  and  extraordinary. 

<  ways  were  run,  that  is,  from  the  diflblution  of  the  parliament 

<  in  the  fourth  year  to  the  beginning  of  this  parliament, 

*  which  was  above  twelve  years  ;  this  kingdom,  and  all  his 

*  maiefty*s  dominions  (of  the  interruptions  in  Scotland  feme- 
«  what  is  faid  in  another  place)  enjoyed  the  greateft  calm, 

*  and  the  fulieft  meafure  of  felicity,  that  any  people,  in  any 

*  age,  for  fo  long  time  together,  have  been  bleflcd  with  ; 

*  to  the  wonder  and  envy  of  all  the  other  parts  of  Chriften- 

*  dom/     In  the  very  next  page  he  fays,  *  trade  increaiedto. 

<  that  degree,  that  we  were  the  exchange  of  Chrifiendom 

<  (the  revenue  from  thence  to  the  crown  being  almoft  double 

<  to  what  it  had  been  in  the  bed  times),  and  the  bullion  of 

<  neighbour  kingdoms  was  brought  to  receive  a  (lamp  from 
«  the  mint  of  England ;  foreign  merchants  looking  upon 
«  nothing  fo  much  their  own,  as  what  they  had  laid  up  in 

*  the  warehoufes  of  this  kingdom  ;  the  royal  navy,  in  num. 

*  ber  and  equipage,  was  much  above  former  times,  very  for- 
«  midable  at  fea  j  and  the  reputation  of  the  gr^atneft  and 

*  power  of  the  king,  were  much  more  with  foreign  princes 
^  than  any  of  his  progenitors/  The  king  enjoyed  pcw^  ; 
the  nation,  according  to  Lord  Clarendon  (64),  /ii^ertj . 
that  is,  I  fuppofe  what  we  now  underftand  by  civil  Uhertyy 
in  the  civil  inftitutions  which  were  then  eftabliflied.  Po^ 
litical  liberty  the  nation  could  not  enjoy,  becaufc,  having 
no  parliament,  it  had  not  a  political  power  of  cxerciiing  its 
legijlative  authority,  in  making  either  new  civil  inflitutiom  fc^ 
the'better  guidance  of  the  fubje£t^  or  political  laws  for  the 
better  government  of  the  «£7//V«;ncither  had  it  apolitical  power 
of  exercifing  that  inquifttorial  authority  which  is  fo  neceflary 
for  fecuring  the  execution  of  the  laws,  civil  and  political. 

(64)  Hif!;  Rebel,  vol.  i,  p.  59. 
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NOTE  [EE],   p.  165. 

^TpHOUGH  fuch  an  outcry  has  been  made  againft  Charles 
for  his  interference  with  the  parliament,  yet  writers  of 
different  parties  and  perfuafions  agree,  that  Cfomwell  ex- 
ceeded what,  in  themoft  exaggerated  complaints,  has  in  that 
refped  been  alledgcd  againft  Charles  (65).  Charles,  on  an 
^ccufation  of  high  treafon  by  the  attorney  general,  went  to  , 

the  houfe  of  commons  to  feizc  five  members ;  Cromwell,  with- 
out even  a  pretence  of  a  crime,  at  one  time  *  purged,'  as 
it  was  called,  the  houfe  of  commons  of  above  two  hur> 
drcd  members  (66),  afterwards  expelled  the  remainder  j  and 
when  he  found  a  more  free  parliament  iiecelTary  for  the 
eftablifhment  of  his  ufurpation,  and,  notwithftanding  all  his 
arts,  ftill  experienced  how  little  it  was  Countenanced,  he 
placed  guards  at  the  door  of  the  houfe  of  commons,,  and 
allowed  none  to  enter  but  fuch  as  would  acknowledge  his 
authority^  and  fubfcribe  an  *  engagement^  not  to  propofe  or 

*  confent  to  alter  the  government,*  as  fettled  by  him  and  his 
council  of  ofScers.  The  members  of  another  parliament 
were  not  permitted  to  enter  the  houfe  without  figning  an 
engagement  to  give  no  difturbancc  to  the  government,  and 
having  a  warrant  from  his  council.  And  by  thefe  means  he 
was  declared  Proteftor. 

Charles  called  Into  ufe  fome  ancient  prerbgatives  to  raife 
money  to  maintain  an  army.     By  Cromwell  •  a  conftant 

*  yearly  revenue  was  ordained  to  be  ralfed  for  maintaining 

*  10,000  horfe,  and  20,060  foot,  with  a  conveniertt  numbet 
.•  of  fhips,  befides  200,000/.  per  annum^  for  dcfr2Lying  the 

*  charges  of  the  adminiftration  of  juftice,  and  the  other  ex- 

*  pcnceS  of  government,  which  revenue  was  to  be  raifed  by 
<  the  cuftoms,  and  fuch  other  ways  and  means  as  ihould  be 

(65)  Harris's  Life  of  Cromwell,  p.  4<i. 

(66)  Humb's  Hift.  Great  Britain,  vol,  vii,  c.  59.  p.  13 '. 
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<  agreed  upon  by  the  brdprHi^or  and  the  eotauil  (67).*  I& 
printed  an  order  for  die  continuance  oT  the  dSeffinent  for  the 
pay  of  the  army  and  navy,  at  the  rate  of  iaO}000/>  * 
month  (68}«  He  invcfted  himfelf^  by  his  inftmmcnt  of  go- 
vernment,  with  the  power  of  making  laws  and  ordinaaoeSi 
which  were  to  be  binding  until  orders  (hould  be  takca  oon- 
cerning  the  fame  in  parliament  (69).  And  not  fatisfied 
with  taking  away  the  power  of  the  rsprefentativi  body  of  the 
people,  he  did  what  Charles  durft  never  have  attempted  %  he 
took  away  from  the  people  their  right  of  choofing  their  owa 
reprefentativeSy  and  fent  warrants  to  particular  men  ^  being 

*  perfons  nominated'  by  himfelf  and  his  comncU  rf  •ffiurs^ 
afterwards  vrcll  known  by  the  appellation  of  Praift  G$d 
Barebomt^  parliament,  *  to  appear  at  the  council  chamber  ia 

<  Whitehall  to  take  upon  themfelves  the  truft  unco  which 

*  they  had  been  called  and  appointed,*  (that  is^  to  receive 
Oliver's  commands)  (70}.  Bcfides  which,  it  is  faid  by  ^ 
author  from  whom  whom  1  have  made  thefe  extrafb,  wbo  it 
is  plain  had   no  partiality  to  Charles  I.    that  Cromwdl 

<  made  ufe  of  packed  juries  on  fome  occaAons,  and  difplaccd 
^  judges  for  refufing  to  follow  his  dired^ions.     He  commit- 

<  ted  men  illegally  to  prifon,  and  permitted  them  not  to  en- 

<  joy  the  benefit  of  the  laws*  He  caii(ed  men  to  be  taed 
'  before  new  created  tribunals,  and  acljudged  to  death  wtthr 
^  out  the  verdi£l  of  a  jury.  Thefe  courts  were  flj4cd  high  courts 

*  of  juftice,  the  terror  of  the  royalifts,  as  their  enemies  were 
^  their  judges  (71)/  If  to  all  thefe  things  we  add  the  ediS» 
by  which  he  deprived  the  epifcopal  clery  of  the  privilge  (tf 
worfliipping  God  after  their  own  manner,  *  in  their  owi 
*•  houfes  and  families  (72),'  we  {hall  find,  ofpecially  who 
We  confider  the  authorities  cited  in  fupport  of  this  dodrinc^ 

(67)  Harris's  Life  of  Cromwell^  p.  343. 

(68)  Ibid.  p.  331. 

(69)  Harris's  Life  ofCromwclI,  p.  34.3* 

(7c)  lb.  p.  332.     '  (71)  lb.  p.  449.        (72)*  lb.  p.  435. 

good 
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(ood  caufete  juflify  the  obfer?wons  that,  *  daring  the  pro^ 

<  tedorfliip,  theiie  was  Jittk  or  m  liberty,  political,  civile  or 
^  idigbus.* 

.  NOTE    [FF],   p.  205. 

*  T  F  taxation  aflfefl  the  commodities  which  are  of  imme- 

*  diatc  necejjityy  it  is  the  height  of  cruelty.  Previous  to 
'  all  thelawsof  fociety,  man  had  a  right  to  fubfiR^.     And  i^ 

*  he  tolofe  that  rightby  the  eftabllDiment.of  laws?  To  fell 

*  the  produdions  of  the  earth  to  the  people  at  a  dear  rate,  19 

*  to  rob  them  of  them  :  it  is  to  attack  the  very  principle  of 

<  their  exigence,  to  take  from  them,  by  a  tax,  the  natural 

*  means  of  preferving  it.     By  extorting  the  fubCftence   of 

*  the  needy,  the  ftate  takes  from  him  his  firength  with  hi^ 
^  food.     It  reduces  the  poor  man  to  a  ftate  of  beggary,  an4 

<  the  working  man  to  that  of  idienefs  ;  it  makes  the  unfor^ 

*  tunate  man  a  rogue,  that  is,  it  brings  the  hungry  mun  to 

*  the  gallows  through  excefs  of  mifery  (73). 

NOTE    [GG],  p.  tobi 

*  T  T  is  indifputably  certain  that  the  prefent  magnitude  of 
f  our  national  tncufiibrance  is  produdive  of  the  greateft 
0  inconveniencie^.  For,  firft,  the  enormous  taxes  that  are 
^  caifed  upon  the  neceflaries  of  life  for  the  payment  of  thd 

^  jRtereftof  die  national  ddM,  are  a  hurt  both  to  trade  and  * 

^  fnanufa^rcs,  by  raifing  the  price  as  well  of  the  artifictfr^s 

*  fubfiftence,  4s  of  the  r*w  material ;  and  of  oourfe,  in  a 

*  tnuefa  grea^r  proportion  the  price  of  the  commodity  itfelf. 
^  .Secomiiy,  if  part  of  this  debt  be  owim  to  foreigners,  either 

*  they  draw  out  of  the  kingdom  annually  a   confiderable 

*  quantity  of  fpocie  for  the  intereft  ;  or  cHe  it  is  made  art 

*  argument  to  grant  them  unreafonable  privileges  in  order  to 

<73)  Justamond's  TranflatioB  of  Abb#  Rbynal's  Hiflory 
of  the  SettLn^enu  and  Trade  in  the  Ball  and  Weft  Indies,  b-  xix. 
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(  induce  them  to  refide  here.  Thirdly,  if  the  whole  bo 
^  owing  to  fubjedls  only,  it  is  then  charging  the  adlive  and 

<  induilrious  fubjed,  who  pays  his  fhare  of  the  taxes,  to 
^  maintain  the  indolent  and  idle  creditor  who  receives  them* 

<  Laftly,  and  principally,  it  weakens  the  internal  ftrenth  of 
^  a  flate,  by  anticipating  thofe  refources  which  (boiild  be  re^ 
^  fcrved  to  defend  it  in  cafe  of  ncceffity.  Th^  intercft  we 
^  now  pay  for  our  debts  would  be  nearly  fufficient  to  main* 
^  tain  any  war,  that  any  national  motives  could  require. 
(  And  if  our  ancellors  in  king  William's  time  had  annually 

*  paid,,  fo  long  as  their  exigences  lafted,  even  a  lefs  fum  thaq 

<  we  now  annually  raife  upon  their  accounts,  they  would  ia 

*  time  of  war  have  borne  no  greater  burdens,  than  they  have 
^  bequeathed  to,  and  fettled  upon  their  pofterity  in  time  of 

*  peace;  and  might  have  been  eafcd  the  inftaiit  the  cxigeDce 

*  was  over  (74).' 

Had  this  latter  policy  been  adopted,  what  a  mighty  natiou 
would  England  at  this  time  have  -been  !  By  following  the 
contrary  pra<S^ice,  how  contemptible  it  may  become ! 

NOTE    [HH],    p,  2o6- 

^H  E  expence  of  the  laft  war  to  England,  I  think  it  h 

obferved,  was  an  hundred  millions.     ^  The  whole  ex- 

^  pence  of  the  laft  war  to  France  was  49,702,000/.  of  wiurli 

'^  23,152,000/.  confided  of  money  procured  by  the  fide  of 

*  taxes,  by  free- gifts  and  extra  impofitions  during  die  war» 
^  which  lefi  behind  thim  no  dehU\  and  26,550,000/.  cxmfifkd 
^  of  loansy  or  money  xaifed  on  perpetual  annuities,  life  anmii- 

<  ties,  and  lotteries  (§5).     France  added  to  their  ferpeimd 

<  annuities  only  twelve  millions  fterling ;  whereas  we  added 
^  to  thefe  annuities  near  iixty  millions  (76}«      Time  is 

(74)  Black.  Com.  b.  i.  c.  8.  p.  328. 

(75)  Dr.  Price's  Addit,  Obferv.on  Civil  Liberty,  p.  149. 
^76)  Dr.  Price's  Obftrv.  on  Civil  Liberty,  p.  78. 
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«  finking  faft  the  debts  of  France.     Of  3,1x1,000/.  in  an- 

*  nuitics  on  <\it  Hoid  de  Vtlltj  zt  Paris^  1j777jOOO/.  con- 

*  fifted,  in  1774,  of  life  annuities,  which  were  falling  faft  by 

*  deaths  at  the  rate  of  71,000/.  every  year  (77) ;  while  we 
^  lofe  fight  of  the  capital  in  the  intereft,  they  carry  their 
^  views  chiefly  to  the  reimburfement  of  the  capital  (78). 
'  In  point  of  territory  and  number  of  inhabitants,  the  twQ 
^  countries  bear  no  comparifbn.  The  number  of  inhabit* 
^  ants  in  France  is  twenty-fix  millions  ;  in  Britain  it  canno^ 

*  exceed  fix  or  feven  millions  (79). 

NOTE    [II],    p.  208. 

'TT^HE  king  of  France  in  this  refpeft  is  not  abfolute. 

And  even  in  Turky,  the  fultan  would  not  dare  to  aug*    " 
ment  the  taxes :  infomuch  that  it  is  remarked,  *  in  moderate 

*  governments  there  is  an  indemnity  for  the  weight  of  the 

*  taxes,  which  is  liberty.     In  defpotic  countries  there  is  an 

*  equivalent  for  liberty,  which  is  the  lightncfs  of  the 
«  taxes  (80)/ 

NOTE    [KKl,    p.  212. 

T  T  is  hoped  that  from  this  or  any  other  expreffion,  no  one 
will  think  fo  ill  of  the  writer  of  the  prefent  (heets,  as  to 
imagine  he  could  have  the  wickednefs  to  wifli  the  people  to 
make,  ufe  of  force.  None  but  an  incendiary  can  entertain 
any  fuch  idea ;  none  who  profefles  to  be  a  friend  to  the 
king,  to  the  people,  to  the  conftitution.     Good  government 

(77)  Dr.PaicE's  Addit.  Obferv.  on  Civil  Liberty,  p.  153. 

(78)  Ibid.  p.  153. 

(79)  Ibid.  p.  66.  154; 

(80)  Sp.  L.  b.  xiii.  c.  12.  Justamokd*s  Tranfl.  of  Abbe 
Ritnal's,  Hiil^.  of  the  Settlexn.  and  Trade  in  the  E.  and  W. 
Indies,  vol.  iv.  b.  xix.  p.  518.  Hume's  Hill.  Eng.  vol.  v. 
p.  459,  3d  Append*  .  De  Lolme  Conft.  ling.  b.  ii.  c.  so. 
p.  517. 
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will  be  as  careful  to  give  pw)$r  to  prevent  violence  aodb^ 
centioufnefs,  which  tend  to  anarchy ;  as  to  give  liberty^  to 
prevent  dejc(Slion  and  defpair,  which  lead  to  tyranny.  Force 
may  be  necefTary  to  eftablifh  the  opinion  of  a  iadion,  bat 
never  the  opinion  of  the  people.  A  free  conftitution  pro*- 
vides  a  much  lefs  dangerous,  a  much  more  efFe<!hiaI  fbrce^ 
I  mean  the  force  of  argument^  in  the  liberty  of  the  prds. 
Different  opinions  being  freely  agitated,  in  moving  from  fide 
to  fide,  the  truth  is  fifted  out,  and  the  fubflance  of  the  argu« 
ent  obtained.  Then  the  grievance  being  become  manifeft ; 
if  the  people  be  fairly  rcprefented,  to  ufe  Mr.  De  Lolmb's 
expref^on  once  more,  *  it  is  im^ojjible  but  it  mud  be  redref- 
<  fed  (8i).'  Thefiy  if  one  fet  of  reprefentatives  neglefl  or  refiife 
to  do  their  duty,  there  is  a  forci  in  the  peopk,  which,  by  csch 
perfon  (everally  pronouncing  only  the  name  of  the  man  lie 
would  choofc  to  reprefent  him,  will  fooner  or  later  caufc  tbi 
evil  to  \^  remedied, 

NOTE   [LL],  p.aia. 

T  T  is  a  great  advantage  in  the  EngliOi  governiD^nt,  diaC 
the  debates  of  thofe  whom  the  people  trufl  to  reprelcnt 
Xhtm^  are  open  to  the  aaimadverfion,  praife,  and  cenfure  of 
their  conflit Lents,  It  may,  however,  jifibrd  an  entertaimaent 
to  fee  what  others  have  thought  of  this  privilege.  ""^ 

MoNTEsqyiEU  obferves,  that  ^  when  the  body  of  the 
^  nobles  are  to  vote  in  an  ariftocracy^or  in  a  democracy^  tile 
^  fenate,  as  the  bufinefs  is  then  only  to  prevent  intrigues,  the 
<  fuiFrages  cannot  be  too  iecret.  Intriguing  in  a  fenate  is 
^  dangerous ;  dangerous  it  is  alfo  in  a  body  of  nobles  i 
^  but  not  fo  in  the  people,  whofe  nature  it  is  to  ad  through 
*  paffion  (82).' 

Sir  William  Blackstone  conceives  that  voting  by  bal^ 
lot  ^  may  he  ierviceable,  to  prevent  intrigue  and  unconfti- 
^  tutional  combinations :  but  it  is  impoffible  to  be  pradife4 

(81)  Conft.  Eng.  b,  ii.  c.  14.  p.  314.  4th  edit* 

(82)  Sp.  L.  b.  ii.  c.  2. 
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<  with  us»  at  leaft  in  the  houfe  of  commooS)  where  every 
'^  member's  conduct  i$  AibjeA  to  the  future  ceiifure  ctf*  his 
^  conftituents,  and  therefore  fhould  be  openly  fubmitted  to 
■«  their  infpeaion  {83)/ 

On  a  bill  which  was  moved  in  the  houfe  of  peers,  and  mif- 
carried,  for  eleSing  the  Scotch  peers  by  ballot,  many  lordl 
protcfted.  *  The  method  of  voting  ^y  ballot,'  fay  they^ 
appears  to  us  Infinitely  preferable  on  many  accounts;  fof 
as  it  is  well  known  there  are  feveral  alliances  among  tba^ 
body  of  nobility,  many  of  the  peers  may  be  put  under 
great  difficulties,  their  alliances  drawing  them  one  way^ 
and  their  opinion  and  inclination  another  way.  It  is  alfa 
poffible,  that  by  penfions  from  the  crown  or  by  civil  or 
military  preferments,  fome  of  them  may  lie  under  obligar 
tions  to  a  court,  and  be  reduced  tp  the  bard  neceiSty 
(under  the  power  of  an  arbitrary  minifter)  either  of  Jofing 
dieir  employments,  or  of  voting  againft  their  nearefl:  re^ 
lations,  and  their  own  opinion  alfo.  We  apprehend  that 
no  eledion  can  be  called  perfe£tly  free,  where  any  number 
of  the  deftors  are  under  any  influence  whatfocvcr,  bjr 
which  they  may  be  biafled  in  the  freedom  of  tbcif 
choice  (84).* 

NOTE    [MM],   p.  t2$. 

\TIT H I L  £  there  were  fuch  men  as  Andrew Manrei,  wh6 
^  eanftantly  correfponded  with  his  conftituents,  it  might 
be  reaibnable  that  members  of  parliament  ihould  er^oy  the 
privilege  of  fending  and  receiving  letisers  free  from  the  dut^ 
of  poftage;  fo  lor>g  as  the  fame  was  escercifed  in  the  iervice 
pf  the  public,  and  not  for  any  private  emolument.  The 
power  of  franking  was  formerly  fo  general  and  cafy,  that  the 
annual  amount  of  franked  letters  had  gradually  incrpafed 
irom  2},6oo/.  in  the  year  1715,  to  170,700/.  in  the  year 

(83)  Black.  Com.  h.  i.  c.  2*  p.  160. 

(84)  BuRQv's  Polir*  Diiqidfit.  voL  i*  p.  iji. 
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1763^(85).  The  ftatute  however  of  4  George  III.  c.  24* 
anno  1763,  in  fome  meafure  remedied  the  grievance  bj  al- 
lowing, what  indeed  was  rather  favourable  than  diiadvinp 
tagedus  to  members  of  parliament,  that  only  fuch  letters  or 
packets  from  or  to  members  of  parliament  (hould  be  ezempt 
from  paying  the  duty  of  poftage,  as  ^  did  not  exceed  thewdght 
^  of  two  ounces,  and  were  fent  from  and  to  any  places  in  Great 

*  Britain zndlrd^nddmngthe^thgrfanyfi^firfparUaniatt 

*  9r  tyitbin forty  days  before^  or  forty  days  after  any  fummmv 

*  prorogation  ofthefamey  which  fhould  be  ftgned  on  tbc  out- 

*  fide  thereof  by  any  member  of  either  of  the  two  houfcsrf 

*  the  parliament  of  Great  Britain,  and  whereof  the  wbolifw 

*  perfcription  fliould  be  of  the  hand  writing  of  fuch  member, 

*  or  which  fhould  be  directed  to  any  member  of  either  houfe 

*  of  the  parliament  of  Great  Britain,  or  at  of^  of  tbe  fkm 

*  of  his  ufual  refidencty  or  at  the  place  where  he  ihouid 

*  aflually  be  at  the  time  of  the  delivery  thereof,  or  at  die 
<  houfe  of  parliament  oi*  the  lobby  of  the  houfe  of  parliamenti 

*  of  which  he  was  a  member.'  Upon  a  like  prindple  I  fup- 
pofe,  that  members  of  parliament  ihouid  receive  infonnatioo 
of  all  public  tranfadions  at  as  cheap  a  rate  as  pofEble.  The  duty 
of  poftage,  by  a  claufe  in  this  ftatute,  was  not  to  be  charged 
upon  «  printed  newfpapers  being  fent  without  covers,  or  in 
«  covers  open  at  the  fides,  which  fliould  be  direded  to  any 
^  member  of  parliament,  at  any  place  whereof  he  fliould  have 

*  given  notice  in  writing  to  the  poftmafler  general/  Mr. 
Locjc£  perhaps  would  think  it  <  contrary  to  the  end  offo- 

*  ciety  and  government,'  for  any  member  of  parliament, 
merely  becaufe  he  is  a  member,  *  to  have  a  dijiin^  iutir^ 

*  from  the  reft  of  the  community  (86}.'  However,  if  he 
oug^t  himfelf,  upon  what  principle  is  it  that  he  fliould  hivt 

'  the  privilege  of  conferring  6r  refufing  the  favour  to  others? 
If  it  fliould  be  thought  an  advantage  to  the  revenue,  that 

(85)  Black.  Com.  b.  L  c,  8.  p.  322. 

(86)  Locke  on  Cir,  Gov.  b.  ii.c.  12.  f.  1. 

ncwfpajws 
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newfpapers  fhould  be  fent  free  from  the  duty  of  poftage,  why 
fhould  not  the  privilege  be  made  general  f  If  the  legiflature 
iniagined  that  no  member  would  give  notice  in  writing  of 
any  place  that  newfpapers'^ihould  be  fent  to^  which  was  not, 
9s  theai^  exprefles,  *  the  place  of  his  ufual  refidence,  or  the 
^  place  where  he  fbould  actually  be/  they  might  cafily 
be  fatisfied  how  far  they  were  warranted  in  this  conjcAure, 
by  inquiring  what  notices  have  been  fent  by  the  feverat 
members  of  parliament  to  the  poftmafter  general  and  his  de« 
puty  at  Edinburgh* 

Another  privilege,  that  of  perfitiy  might  be  very  rcafon- 
able  in  arbitrary  times,  when  the  perfonal  fafety  of  members 
of  parliament  was  precarious,  only  by  difcharging  their  duty 
to  the  public.  But  when  every  man's  liberty  is  effedually 
iecured  by  the  Habeas  Corpus  ad,  Mr.  Locke,  had  he  been 
alive,  would  perhaps  have  thought,  the  public  good  no  longer 
'  required  this  peculiar  advantage ;  that  it  was  necefiary  to 
oblige  the  members  of  both  boufes  to  pay  their  debts  in 
fime(87);  that  as  the  fuperftition  of  ancient  times  had 
ceafed,  and  certain  confecrated  places  were  no  longer 
allowed  to  be  fan£hiaries  for  criminals  (88)  ;  fo,  fince  every 
inan  is  now  intitled  to  a  writ  of  Habeas  Carpus^  it  ought  not 
to  be  poffible  for  debtors  to  find  a  place  of  fanduary  in  the 
houfe  of  commons* 

M  B.  This  note  was  written  before  the  aft  was  paflcd, 
requiring  the  members  to  fuperfcribe  on  the  letters  they  fend, 
the  name  of,  the  place  from,  and  the  day  on  which  they  arc  ' 
fent. 

(g7)  Sp.  L.  b.v.c.  8. 

(88)  tj  Henry  VHI*  c.  xix.  32  Henry  VIII.  c  »L  ai  James  I. 
p,  ?wviii. 


NOTE 


4^4,  Jf    O    T    E    5.' 


NOTE    [NN],    p.  az9- 

^TirHEN  wercfeft  on  thofe  immenfe  territories,  whiA 
,  ^  William  the  Conqueror  took  from  his  Saxon  w 
ghneioJiis  Norman  fubje^,  it  is  no^onder  that  proprietori 
9f  lands  wens  few*  R  afxn  mentions  fome  remarkable  in* 
ftaacet  of  this  difpoTition  in  that  prince  (89)  t    ^  Robot, 

*  the  Conqueror's  brother  by  the  mother's  fide,'  fays  he, 
i  bad,  tot  his  (hare,  the  earldom  of  Cwrnwall^  where  he  hi 

*  288  mancrsy  befides  558  which  he  was  in  poffeffion  of 
^  in  Qthfif  <co4intie$*  Od^^  bifliop  of  Bay€uxj  his  odier 
f  brotb^r,  wafi  made  earl  palatine  of  Kent^  and  bighJMjIid- 
^  ary  fif  BfigJatti  This  prelate  had  lio  fiefs  in  ^im/alooe, 
<  ajad  255  in  other  places.'  [A  knight's  fee  was  about 
ftoA  ayeartiicD;  and  when  Rapiv  wrou  his  Hifleryof 
England^  he  neckonedon^  equal  to  4  or  500/.  a  year  (go)]. 
f  IVtlRam  Fitzefiem  was  rewarded  with  the  whole  earkkm 
^  <AHaref«ri.     Hugh  Lttfus^  the  king's  lifter's  fon,  was 

*  prefeflfted  by  his  uncle  wich  the  Coonty  palatine  of.Cke/hr^ 

*  with  aU  the  royal  prerogatives,  to  hold  it  with  the  ftne 
f  (overkign  power  as  the  king  himiSElf  held  his  crova. 
>  JUaH  Fergumii  duke  of  Bretoigmj  the  king's  ibn^in-iaaft 
f  had  all  earl  Morshar^s  eftate,  with  the  fame  privileges  ti 

*  were  granted  to  the  earl  of  Chefler.  £dgir  de  MwOgh 
*>  mery  bad  firft  Anmdtl  and  Ciidkf^^  and  afterwarib 
)  Sbrapjhirt.  ffVttr.  Grtfard  had  BMcUagbamjUri,  vi 
5  WilUitm  W0rrwy  the  county  of  Swrrj^    EudeSj  tatl  sf 

*  Blots t  was  put  \fi  the  pofleffion  of  the  lo^ihip  of  HMr* 

*  m/s.  Ralph  de  Guader^  a  Bretaign^  was  made  carl  rf 
«  NcrfoU   and    SuffoUy  and  lord  of  Norwcb.      JSemj  it 

Ferrers  had  given  him  TutburyCaftU.  H^illiawh  bt/bopof 
«  Canftancey  was  poflcfl'ed  of  ziofiefs^  which  he  left  at  to 
'  death  to  Robert  Mowbray^  his  nephew.  See  ibme  other 
inftances  enumerated  in  Hume's  Hift.  of  £og.  vol.  ii.p.  iij* 

(89)  Raf.  Hift,  Eng.  Diilcrl.  oa  Gov.  voL  11.  p.  asi, 
^0}  Ibid.  voL  ii.  p.  175. 

NOTE 
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NOTE   [OO],    p.  240* 

*  T  T  fefmetK  tfiat  thofc  of  the  counties,  vthbm  we  call 

*  tnightSy  fcrved  not  in  ancient  time  for  aB  the  free-* 

*  holders  of  the  county,  as  at  this  day  they  doy  but  wcr^ 

*  only  chofen  in  behalf  of  them  that  heW  of  the  king  j;^ 

*  capiUy  and  were  not  haroms  ma/vrety  barons  of  the  reitrti^ 

*  For  all  freeholders,  befides  them,  had  their  lord    para- 

*  mount   (which   held  ia  tophi  to  fpeak  for  them),  and 

*  thofe  only  had  nobody,  for  that  ihomfehes  heW"  finme-* 

*  diately  of  tl&e  king.     Therefore  king  John,,  by  bis  charter/ 

*  did   agree  to  fummon  thtm  onfy^  and  no  other  freeholders  | 

*  howbcit,  thofe  other  freeholders,,  becairfe  tbey  coaid  noft 
^  always  be  certainly  diftinguilhed  firon^  them  that  held  /• 
^  cafitg  (which  incneafed  daily),  grew,  by  Kctle  and  iklle^ 
f  to  have  voices  incledion  of  the  knights  of  the  tbwt^  and 
f  at  laft  to  be  confirmed  therein  by  Oatute  7  HeA.  IV.  (91).^ 

NOTE.CPP],    P.HS- 

^Y  the  jfbtute  of  7  &  8  WiHiaiii  III.  c.  5a.  t.  8.  gran<f 
jwrynoen,  at  the  affizes  Ja  Yorkfliire^  zvc  t»  have^^ 
a- year  freehold  or  copyhold;  and  by  4  &  5  W.  Af  M/ 
€•  24.  f.  15.  and  3  Geo.  IL  c*  25.  common  jurors  are  to 
have  10/.  a-year^  freeboldt  cofyb^l^  or  ancient  demefne, 
or  In  rents,  or  lands  in  their  own  right,,  of  ao7.  a-iyeac 
i^ove  the  referred  rent  on  leale  for  500  years  or  more^  or 
for  99.  year^  or  any  other  term,  determinable  on  one  or 
ittiore  lives. 

NOTE    [QPJ,    p-  255. 

pERHAPS,  indeed,  it  might  nof  be  poflible  iii  Corn- 
wall, which  fends  fo  many  members,  ancF  prdbMy  in 
fome  other  places^  to  have  to  gresit  a  number  ()f  e}e£^or4  .as 

(91)  Spelmam's  Remains,  p.  64.     Sr.*  SqiriaB  o»  ili 
Afiglo-Sax.  Gov.  p.  300% 
'  1500 
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NOTE   [UU],    p.  ayi. 

^HE  archbifliop  of  York,  in  a  TermoD  preadied  hAi9 

the  Socieqr  for  propagating  the  Gofpel  in  Fofttgn 

Parts  E^-  ^U  '777*  ^^'^  liberty  *  a  freedom  from  aV 

*  xeftraintSy  except  fuck  as  eftabltlhed  law  imposes  Ibr  Ae 

*  good  of  the  community  ( IOC ).' 

Monf.  Dt  LoLMB  feems  to  think  the  eftnttal  difiereiictf 
between  the  government  of  England  and  an -arbitrary  go- 
vernment, confifts  in  this,  that  in  the  latter  tbt  authoritf  tf 
$ht  froeretgrt  and  the  civil  magijlrati  is  unlimited  in  emy 
cafe  where  there  are  no  boundaries  fet  up  againft  it ;  b« 
that  in  England,  it  is  the  liberij  of  the  fubje^^  which  ii 
inbounded,  excepting  in  thofe  cafes  where  fbmc  ezprefi 
law  has  been  made  to  retrain  it  ( toi). 

NOTE    [VV],    p.  278. 

^HERE  feems,  however,  to  be  one  great  dcfed  la 
criminal  profecutions  ;  that  a  man  fhall  not  have  tbc 
(ame  affftance  to  defend  his  life,  whith  ia  albwed  him  b 
protecuticns  for  every  petty  treipafs  i  I  mean  the  affiftanct 
pf  connfel*  •> 

I  know  Sir  ££>WAiti>  Coke  fays,  <  The  evidence  to  coo* 
^  tid  a  prifoner  (houM  be  fo  manifcft)  as  it  could  not  ht 
^  contradiAed  (101)4'  And^  anciently,  no  witneft  wal 
ipermitted  to  give  evidence  agaidl  the  crown.  Bof 
daily  inftances  of  the  unreafonaUenefe  and  oppreSod 
confequent  on  this  dodrine,  foon  made  the  coiAta  of  jttfticc 
heartily  afhamed  of  it ;  and  a  praiSlice  was  gradually  intro- 
duced of  examining  witnefles  for  the  prifoner,  but  not  upw 
oath  :  the  cbnfequence  of  which  ftiU  was,  that  the  jury  gate 

(100)  P.  19. 

(loi)  Pi  LobiiBj  Conft.  £ng.  b,  ii.  fecond  part  of,  cziiL 
P-  457*  (ip»)  3  I^  *37- 
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Icfs  credit  to  the  prifotier's  evidence,  than  to  that  produced 
by  the  Crown,  At  length,  however,  by  the  ftatutc  of 
7  W.  III.  c.  3.  in  certain  cafes  of  treafon^  the  party  ar- 
raigned was  admitted  to  make  his  full  defence,  by  witnefles 
examined  upon  oath:  And  by  fiatute  i  Ann.  ft.  2.  c.  g.  ia 
all  cafes  of  trcafon  ^ni  felony^  witneffis  were  to  be  heard  upon 
oath  for  the  prifoner,  as  well  as  againjl  him; 

The    law,    however^    notwithftaiiding  ^  the  liberty  df 

*  every  individual  bears  a  proportioii  to  the  fccurity  giveii 

*  by  the  laws  to  the  inftocenCy  of  his  condud  (103),'  haft 
hot  yet  extended  the  like  kind  of  humanity  to  perfons  ac- 
cufed  of  capital  felonies,  \\\  iti^&.  oi  coimftL  It  is  true^ 
that  in  cafe  a  point  of  law  ihould  arife  proper  to  be  de-  , 
bated,  the  prifoner  is  intitled  to  counfel  :  and  the  law  de^ 
clares,  that  the  court  ihall  be  counfel  for  him  :  and  it  is 
hoped  they  art  generally  careful  enough  to  fee  that  the  pro- 
ceedings are  legal  and  ftridlly  regular.  Yet,  fuppofing  the 
judge  to  be  ever  fo  well-intentioned^  it  may  be  neceflary  to 
crofs-examtne  the  witnefles  to  many  points,  and  to  make 
numherlefs  obfervations  on  their  teftimony,  which  it  is  im-» 
poiCble  for  a  judge  intuitively  to  think  of  |  or  the  accufed^ 
in  fo  awful  a  fituation,  either  to  recolleft  or  explain,  Sen- 
fible  of  this  defed  in  the  modern  pradice^  the  judges  feldom 
fcruple  to  allow  a  prifoner  counfel  to  inftrudl  him  what 
queftions  to  aflc,  or  even  to  a(k  queftions  for  him,  with 
refpe£l  to  matters  of  fa<ft. .  But^  ftill,  is  not  this  a  fubje£l 
pf  too  much  importance  to  be  left  to  the  good  pleafure  of 
any  judge  ?  Can  it  be  reafonablc,  that  no  obfervations  fhall 
be  made  but  what  the  wifdom  and  liberality  of  the 
court,  or  the  fortitude  of  the  prifoner,  fhall  be  able  to 
dictate  ?  Does  not  humaility,  in  this  ttfytfX^  call  loudly 
for  the  interpofition  of  the  iegiflature?  By  the  before- 
mentioned  ftatute  of  7  Wi  III.  Ci  3.  perfons  indiHed  fot 
fuch  high  treafm  as  works  a  corruption  of  bloody  or  mif* 

(103)  Eden*s  Pen.  Law,  .p.  176* 
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f  rifion  thereof,  may  make  their  full  defence  by  counlH,  zrot 
exceeding  two,  to  be  named  by  the  prifoner,  and  afignei 
by  the  court  or  judge  ;  and  the  like  indulgence  is  alfo  given 
by  ftatute  20  Geo.  II*  c.  30.  on  parliamentary  impeach- 
ments for  high  ireafon.  What  good  reafon,  then,  can  be 
iffigned  why  the  fame  humanity  fhould  not  be  extended  to 
perfons  under  profecution  for  other  capita!  offences,  as  nwll 
as  high  tfeafon  ?     Surely,  *  the  power  of  judging,  apow 

*  fo  terrible  to  mankindl(i04),'  cannot  be  too  carefully 
guarded  againft*  The  true  rule  ought  to  be,  that  the  id- 
dence  to  convi^  a  perfin  of  aHy  capital  crime^  ^ygbt^  h  "^ 
p<>ffible  tmansy  both  by  counfel  and  witmjfesy  to  be  mait  f^ 
nutnifijl  that  it  could  not  be  doubted.  According  to  Sir  Wtt- 
tiAM  Blackstone,  the  clemency  here  contended  for, 
was  adually  permitted  by  the  ancient  law  ;  '  for,'  fays  he, 

*  the  Mirrour  (105),  having obferved die ncceffity of  counfei 

*  in  civil  fuits,  *^  who  know  how  to  forward  and  defend  the 
**  caufc  by  the  rules  of  law  and  cuftoms  of  the  realm," 

*  immediately  afterwards  fubjoins,  ^  and  more   neccffiiry 
.  ^<  are  they  for  defence  upon  indidments  and  appeals  of 

«*  felony,  than  upon  other  venial  caufes."  A  dodrioe, 
furely,  grounded  on  juft  principles.  It  is  better  that  ten 
'  guilty  perfons  efcape  than  one  innocent  fufFer,  Sec,  on  this 
Aibjed,  BlacK9T0N£'s  Commentaries^  book  iv.  chap.  27/ 
p.  349.  353.  where  this  improvement  of  the  law  is  ftrongly 
recommended  in  nearly  the  terms  above  written..  See  alfo 
IEden's  Penal  Law,  c.  xv.  p.  1545  and  Note  lCCC]ypgfa^ 

NOTE.  [WW],    p.  282. 

gIR  HENRY  SPELMAN  (Gloff.  in  ymh.JudUinmDd) 
aflerts,  as  an  undoubted  truth,  that,  during  the  reigns«f 
thefirft  Norman  princes,  every  edift  of  the  king,  iffiied  with 
the  confent  of  his  privy  council,  bad  the  &H  fbree  of  taf. 
The  Author  of  the  MSrr^ir  As  Jufiias  complained,  that 

(104)  Sp.  L,  b.  xi.  c.  vir  (105)  Chap.  3.  fed.  i. 

^  ordinances 
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bk-iif hances  Were  only  mMi  by  the  king  and  bis  clerjcs,  an4 
by  aliens  and  pthers;  y/^ho  d^red  not  (o  coatradid  the  king) 
but  ftudijed  to  ple^ife  him  $  whence  he  concludes;  Uws  wer^ 
oftener  dilated  by  wilU  than  by  right  (io6).  Ads  of  par* 
liament  frequently  run  In  the  form. of  petitions:  *  May  if 

*  pleafe  your,  majefty^  that  jt  may  be  enaded,  and  be  it  eo« 
'^  z6\cd  by  the  king's  moft  excellent  majefty^  with  the  ad« 

*  vice  and  confent,  isfc*  Crimes  are  charged  in  indidtmenti 
to  be  ag.ainft  the  peaces  the  crown,  and  dignity  of  the  king 
only  :  as  in  feodal  times,  allegiance  is  (Worn  only  to  the 
prince  (107).  Very  lately,  the  dean  of  St.  Afaph  was  in* 
dialed  for  a  feditious  libel  upon  *'  the  king  and  his  govern^ 

*  ment.*  And  the  baron  de  MdntesI^jieu  obferves,  *  that 
^  the  £ngliih  nation,  having  been  formerly  fubjedt  to  an 

*  arbitrary  power,  on  many  occaflons  prcferves  the  ftyle  of 
^  it,  in  fuch  a  manner^  as  to  let  us  frequently  fee  upon  the 

<  foundation  of  a  free  government^  the'  form  of  an  abfeJ^ 
»  lute  monarchy  (108 J/ 

NOTE    [XX],    p.  2ii. 

^  T  N  defpotic  goverhmentt  the  prince  himfelf  aaay  b^ 

*  judge.     But  in  monarchies  this  caanot  be ;  the  con«> 

<  ftitution^  by  fuch  means^  would  be  fubverted,  9tid  the  de^ 

*  pendent,  intermediate  powers  annihilated;  all  fet  forms  0f 

*  judgment  would  ceafe  ;  fear  Wodd  take  poffeiUon  of  thp 

*  people's  mindS)  and  paleoefs  would  fpread  itfelf  Ovsr  eyeiy 

*  coumtenance)  the  ihore  confidence,  honour,  ^Skttioa^ 
^  and  fecurity  is  in  the  fubjed,  the  tnore  widely  extend6d  is 
^  the  power  of  the  monarch  (109).* 

Should  the  fame  perfon  that  has  Icgiflative  and  executive^ 
i)e,  by  his  vteier,  or  his  balhawS)  as  in  fome  foreign  coun- 

t«o6)-  Hume's  Hift.  of  Eng»  vd.  ii.  p*  137*  App.  ii* 
(107)  Black.  Com.  b.  i.  c.  10.  and  b.  iv.  c.  23. 
( 108}   Sp.  L.  b.  xix.  c.  27.         (109)  fbid.  b.  ri.  c  5. 

I  i  2  tM^ 
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tries,  or  by  his  minifters  of  ftate,  orjuftices  of  oyer  and  tef^ 
fnlneTi  created  and  removable  at  his  pleafure^  alfo  inveftcd 
with  judicial  authority^  all  appearance  of  law  would  in- 
ftantly  vanifli.  The  judge  would  think  it  needlefs  to  fet 
boundaries  to  his  own  authority.  Eftablilhed  rules  would 
be  laid  afide;  and  an  arbitrary  will  introduced.  Inftead  rf 
making  juftice  the  objeft  of  the  judicial  decifions,  they  would 
become  only  the  engines  of  injuftice  and  oppreffion.  Court 
favour  would  procure  the  judge's  determinations.  Per- 
haps,  again,  the  fentences  of  the  courts  of  juftice  would  be 
fold.  Nothing  but  partiality,  venality,  and  caprice  would 
probably  guide  the  public  judgments. 

NOTE    [YY],    p.  283. 

•TpHIS  alond,  iaccording  to  Dr.  Price,  is  flavery,  not 
liberty.  But  I  think  he  reckons  this  confent  of  the  com- 
munity to  be  neceflary  only  to  the  making  of  laws,  and  not 
to  the  execution  of  them  ;  that  is,  he  conceives  the  confent 
of  the  community  to  be  neceflary  only  to  the  legiflativc, 
but  not  to  the  executive  authority.  If  this  were  really  hb 
Opinion,  it  is  pity,  that  in  his  Additional  Obfervations  on 
Civil  Liberty,  written  profefledly  to  remove  the  mifeppit- 
henfions  which  his  former  fentiments  had  occafioned,  and 
which,  without  fome  explanation,  might  have  a  dangerous 
tendency,  he  did  not  more  fully  explain  himfelf.  Seofible 
that  •  liberty  is  imperfeftly  defined,  when  it  is  faid  to  *b« 
**  a  government  by  laws,  and  not  by  men,'*  he  tells  us,  that 
«  if  the  laws  are  made  by  one  man,  or  a  junto  of  men  ia 
^  a  ftate,  and  not  by  common  confent,  a  government  by 
f  them  does  not  differ  from  flavery  ( 1 10).'  Sir  William 
Blackstone^  on  the  contrary,  tells  us,  <  civil  liberty, 
*  rightly  underftood,  cqnftfts  in  proteding  the  rights  of  in- 
c  dividuals,  by  the  united  force  of  fociety(iii).'     Buti$ 

(1 10)  Dr.  Price's  Obferv.  on  Civ.  Lib.  p. 7. 
(hi)  Black.  Com.  b.  i.  c.  7.  p.  251. 
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it  not  obvious,  that  civil  liberty  depends,  neither  upon  that 
part  of  the  legiflativc  power  compofed  of  the  people,  nor  ' 
upon  the  executive  fingly,  but  on  the  political  liberty  of  both, 
and  the. political  liberty  of  that  other  body,  whofe  weight 
niuft  reftore  the  balance,  in  cafe  either  of  thefe  two  fcales 
of  government  fhould  happen  to  preponderate  ?  According 
to  my  apprehenfion,  flavery,  that  is,  political  flavery,  is 
eftabliflied^  when  a  right  becomes  eftablifhed  in  any  one 
man,  or  any  fet  of  men,  to  legiflative  (if  there  can  be  any 
legiflativc  where  there  are  no  laws),  executive,  and  judicial, 
that  is,  abfolute  power  over  the  perfons  and  property  of 
others.  And  civil  flavery  will  be  experienced,  whenever 
this  right  is  unrighteoufly  exercifed  (112).  And  whether 
this  right  be  exercifed  by  one  man,  by  the  grandees  of  the 
ftate,  or  by  ajawlefs  mob,  the  power  is  equally  tyrannical* 
In  the  firft  cafe,  a  (ingle  perfon  ufurps  defpctic  power; 
.  in  the  laft  (perhaps  the  two  laft),  there  is  an  anarchy 
among  the  tyrants,  which  would  make  it  even  defirable,  ^s 
a  lefler  cviJ,  that  defpotic  power  was  ufurp^d  by  a  Angle 
perfon, 

NOTE    [ZZ],     p.  285. 

tF  one  might  judge  from  ancient  ufage,  or  the  form  of  the  / 

^  expreflion  in  the  pre^imble  to  the  flatutes,  one  would 
imagine  z&s  of  parliament  were  made  by  the  king's  tnojl 
exuUint  majejiy^  by  the  advice  of  the  lords  fpiritual  and  tem^ 
foraU  wich  the  confeni  of  the  commons  aflfembled  in  parlia^, 
ment;  but  fo  much  are  things  changed,  is  it  not  now  in 
fa^y  the  pradipe  to  have  them  made  rather  as  here  ftated, 
by  the  commofis^  with  the  ajfent  of  the  oib^  fw^  branches  j 
^rfl;  of  the  peers,  and  then  of  the  prince  ? 

(112)  Sp.  L.  f).  xy»  c.  I. 
-         ^  11  7  NOTE 
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NOTE    [AAA],    p.  193. 

T\R.  PRICE  (113)  fays,  <  nothing  is  more  tbc  duty 
^^^  *  of  the  preprcfentatives  of  a  nation  than  to  keep  1 

*  flrift  eye  over  the  expenditure  of  the  money  granted  for 
«  public  fcrvlccs,* 

Bills  were  formerly  parted  for  appointing  commiflioners  to 
take,  Rate,  and  examine  the  public  accounts.  It  is  curious 
tt)  fee  the  progrefs  of  this  kind  of  bills.  Dr.  Price,  in 
his  ihtrodu6lion  {114)  to  two  trafis  on  Civil  Liberty,  fays, 
that  *  the  firft  bill  for  the  purpofe  1  have  mentioned  was 

<  paffed  in  the  time  of  the  Commonwealth,  and  in  the  year 

*  1653.  It  wis  called,  "  An  aft  for  accounts,  and  for 
«*  clearing  ofF  public  debts,  and  difcovering  fratkis  and 
U  concealments."     Seven  c^mmifRon^rJ  were  named  in  it, 

<  and  the  neceflary  powers  given  them.  In  1667,  another 
«  adl  was  paflcd  for  the  fame  purpofe  5  after  which,  I  find 

*  no  account  of  any  fuch  ads  till  the  beginning  of  the  reign 
\  of  king  William.     At  this  time,  complaints  of  mifma* 

*  nagempnt  and  embe^Rzlements  in  the  difpofition  of  public 
«  money  were  become  fo  prevalent,  that  th6  houfe  of  com- 

*  mons  thought  it  neceffary  to  enter  into  meafutes  for  rf- 

<  fcdtually  preventing  them,  by  obliging  all  revenue  ejkers  W 

*  rtuiii  t^  ihiir  accounts^  and  bringing  defaulters  to  juJHce. 

«  With  thefe  vievvs,  fix  of  the  afls  I  have  mentioned  wcrt 
f  paffed  between  the  yeats  1690  and  1701.     Another  W2$ 

<  pafled  in  the  firft  of  queen  Anne  ;  and  thrfee  more  in  her 

*  four  !aft  years.  In  king  William's  rdgn  [to  fliew  our 
«  inc'rtfafing  depravity]   they   were   always  paSed  by  tkc 

*  houfe  of  commons  without  a  divifton ;  in  qiieen  Anne*? 

*  reign  not  ont  pajfed  without  a  divijion  ;  ini7i7,  a  motion 

*  for  fuch  an  aft  wks  r^je£fed  without  a  divlfion  ;  and  fincc 

*  17I7>  only  one  motioi>   [in  1742,  after  the  refignatioo 

(113)  Aidit,  Obf,  on  Civ.  Lib.  p  48.         (114)  P.  16. 
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^  of  Sir  Robort  Walpole]  ha^s  been  made  for  fuch  a  bill,  and 

*  it  was  rcjefied  by  a  majority  of  136  to  66. 

*  The  preamble  to  thefe  siQs  declares  the  reafon  of  them 
'  to  be,  that  ^^  the  kingdom  may  be  fadsfied  and  truly  in- 
^'  formed,  whether  all  the  monies  granted  by  parliament 
'^  have  been  faithfully  iflued  and  applied  to  the  end  for 
^^  which  they  had  been  given ;  and  that  all  loyal  fubjeds 
*^  may  be  thereby  encouraged  more  cheerfully  to  bear  the 
♦^  burdens  laid  upon  them," 

Since  Dr,  Price  wrote  his  Obfervations,  commiffioners 
have  been  appointed  by  zQ.  of  parliament  to  examine,  take, 
and  ftate  the  public  accoui>ts  of  the  kingdom ;  and  by  their. 
Tenth  Report,^  dated  the  firft  of  July  1 783,  i^  appear;, 
that,  after  a  default,  fo  long  as  from  the  year  1765,  the  ex-^ 
ecutor  of  the  will  of  the  late  lord  Holland,  the  paymafter- 
jgeneral  of  the  forces,  at  laft,  in  Nov.  1781,  purfuant  to 
the  afl  of  the  2ift  of  his  prcfent  majcfty,  p^id  into  the  ex- 
chequer ^32,515/.  4i.  8rf. ;  and  that,  exclufive  of  two 
articles  not  then  decided,  the  public  had  dill,  at  all  events, 
an  undoubted  right  to  the  further  fum  of  941736/.  6r.  ;o^, 
from  lord   Holland's  reprefentatives ;  that  there  was   *  in 

*  the  hands  of  all  the  regimental  agents,  taken  collefiivdy, 
'  and  for  which  they  were  accountable,  non-cfFeftive  mo- 

*  ney,  to  the  amount  of  123,416/.  13  J.   y\d.  which  the 

*  public  had  a  right  to  eypeft  from  the  office  intrufted  with 
^  ^he  power,  a  fpeedy  examination  and  adjuftmentof  j  that, 

*  under  the  head  of  iflucs  for  the  extraordinary  fervices  of 
^  the  army,  between  the  year  1746,  and  the  6th  of  May 

*  1783,  664  fub-accountants  remained,  at  the  .day  of  fign- 
^  ing  the  Report,  accountable  to  the  public  for  the  fum  of 

*  ^85933*920/.  16/.  5  and  of  them,  fix  perfons  only  for 

*  the  fum  of  4,2I4»4.86A>  every  one  of  whom,  according 
^  to  the  prefect  coU:rfe  of  the  exchequer,  (hould  pafs  his  ac-» 
^  couuts  of  the  whole  fum  he  had  received  before  the 
^  auditors  of  the  impreft,  or  he  could  nqt  have  his  quietus ; 
f  j^id  thajt  aU  thpfe  lifts  of  (ub-accountan^s  ought  forthwith 
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*  to  Tjndergo  a  fcrutiny  in  the  treafurjr,  and  in  the  office  of 

*  the  comptroller  of  the  accounts  of  the  army ;'  and  laftly^ 
'  that  the  accounts  which,  at  the  day  of  making  the  Report^ 

*  tp  wit,  the  firft  of  July  1 783,    remained- for  the  audit 

*  of  the  exchequer,  were. 

For  th^  ifl'ues  of  21  years  for  the  na^ 

fervice         -  -  -         .    ^74,000,000 

For  ditto  of  18  years  for  the  army 

fervice  -  -         -         .        58,000,000 

For  money  iiTued  to  fub-accoi|ntants,  n^;ir     39,000^000 


Together   ;£  171,000,000 

'  AH  >vhich  account?  ought  to  be  paiTed.  The  public,'  (zj 
the  commiffioners,  '  have  a  right  and  good  caufe  to  dc- 
'  mand  it.' 

True  patriots  would  furely  not  only  inftitute  an  inquiry  into 
ihefe  abufes,  but  caufe  them  to  be  corrected  j  and  eftablifli 
fuch  a  fyftem  of  management  relating  to  the  revenue,  as  to 
remove  all  complaint  in   future.     Had  we,  in  our  conteft 
with  America,  done  as  we  ought  in  this  refpeft^  it  would 
have    been   impo{Hble|^    one  would   think,    to   have   fpent 
an  hundred  millions  of  money.     Compared  with  this,  to  be 
ingenious    in   fii)ding  oqt  new  taxes,  which,  with   fomc 
people,  conftitutes  the  character  of  an  able  financier,  is 
but  to  be  an  adept  in  the  art  pf  tormenting.     That  man 
|nuft  certaii^ly  deferve  more  highly   of  his  country,  who, 
by  a  fkilful  arrangement  of  the  bufmefs  of  the  finances, 
vnder   the    fuperintendence   of   fome    refponfible    minifier 
or  officer,  by  keeping  a  watchful  eye  to  all  demands  on  die 
public  treafure^  by  a  careful  difpenfation  of  it  for  neceilary  • 
purpofes  only,  a  critical  examination  into  the  expenditure 
after  it  has  been  iflued,  and  by  cauiing  the  public  accounts 
to  be  regularly  fettled,  fliall  prevent  impofition,  than  the 
man  who  has  the  talept  only  to  impofe  with  dexterity. 

This  is  one  of  the  greateft  defiderata  of  government :  and 
it  is  hoped  the  commiffioners  of  accounts,  who  have  akeady 
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merited  fo  highly  of  their  country,  will  be  able  to  chall^ 
out  feme  plan  Co  procure  it  this  blei&ng. 

On  former  occaftons,  *  the  Reports  which  the  commif^ 

*  fioners  delivered  •  to  the  parliaments,  contained  accounts 
^  of  a  wafte  of  public  money,  arifing  from  the  rapacity  of 

*  contra6):ors,  ai?d   many  fcandalous  abufes  and  frauds  in 

*  every  part  of  the  public  fcrvice,  which  muft  fhock  every 
^  perfon  not  grown  callous  to  all  the  feelings  of  honeftj 
f  and  honour.  In  confequence  of  thefe  Reports,  the  houfe 
^  of  commons  addrefled  the  throne,  and  remonflrated  i 
f  feveral  great  men  were  accufed,  and  brought  to  fhame  ; 

*  fome  were  difmifled  from  their  places,  and  ordered  to  be 
5.  profecuted  j  fome  expelled,  &nd  foo^e  committed  to  thtt 

*  Tower  (115).' 

But  it  is  hoped,  that  the  prefent  commiflSoners  will  be 
able  10  render  fiill  greater  fcrvices  to  their  country ;  that, 
not  contented  with  puniihing  paft  offences,  but  wifhing  to 
prevent  any  in  future,  they  will  caufe  as  happy  a  conftitu- 
^ion  and  diftribution  to  be  made  of  the  fifcal,  as,  in  time, 
has  been  produced  of  the  other  powers  of  government, 
whether  we  look  at  the  legiflative,  the  executive,  judicial, 
eccefiafiical,  maritime,  or  military. 

Something  or  other,  however^  is  certainly  neceflary  to 
jbe  done,  when,  inftead  of  giving  a  part  of  our  property, 

*  in  order  to  fecure,  or  to  have  the  agreeable  enjoyment  of 
<  the  remainder  ( 116),'  the  whole  almoft  is  given  ;  and  the 
^es  are  become  fo  exceflive,  that  numbers,  unable  to  fup- 
port  themfelves,  *  under  a  pretence  of  travelling,    or  of 

*  health,  are  retiring  from  amongft  us,  and  going  in 
f  fcarch  of  plenty  ev^n  to  the  cpuntfies  of  flavery  ( 1 1 7)/ 

(115)  Dr.  Paiq^'s  Obferv.  on  Civ.  lAh^  Introdad.  p.  i9. 
^th  edit. 

(i|6)  Sp.  L.  b.xiii.  c.  u  (117)  Ibid.  b.  xix.  c.  27. 
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NOTE    [BBB],    p.  jco. 

^T^  O  which  mcflage  were  added  thefe  words,  viz.  *  tic 
N  *  «  free  and  quiet  enjoyment  of  their  eftaiti  and  fortuna^ 
*  the  liberties  of  their  perfins^  and  the  fecurify  of  the  true 
^  religion.^  All  which,  well  attended  to,  would  ccrtairfy 
have  feciired,  what  is  fo  enchanting  to  an  Englifliman,  Uhertfy 
both  civil  and  religious.  But,  unfortunately,  it  was  notfo 
much  liberty  that  was  wanted,  2S  poiver.  An  objedi  moft 
inanifeft  to  thofe  who  refleft  on  the  frequent  repetitions  of 
this  mefrage(ii8),  the  evafive  anfwcrs  conftantly  given  ta 
it  ( J 19),  the  nineteen  famops,  or  rather  infamous  propoS- 
tions  made  at  laft  by  the  parliament  (120),  and  laftly,  the 
king's  offer  of  a  free  and  general  pardon  (i2i)-  And  ram 
afraid,  if  v/e  attentively  examine  the  many  difturbancts 
which  have  arifen  fince  that  time,  we  fhall  generally  fmddu: 
,     inoft  of  them  reft  on  the  very  fame  foundation. 

It  is  indeed,  as  Mr.  Lo(:ke  (122)  obferves,  the  frailty oi 
humanity  to  *  grafp  at  power  j*  and  we  cannot  be  too  cart- 
ful in  guarding  againft  fo  f  great  a  temptation.* 

On  a  late  occafion  (the  Eaft  India  bill  brought  in  by  Mr, 
fox)y  po^er^  we  are  told,  was  av<j>wedly  the  governing  prin- 
ciple, or  rather  perhaps  the  fole  obje<Sl  of  the  proceeding* 
The  proje<Sl  vvas  not  indeed  to  increafe  the  power  of  die 
^rown,  nor  that  of  -the  company :  it  was,  it  fcems,  to  in- 
creafe the  power  of  the  parliament.  But  was  this  die  real  or 
pftenfible  objed  ?  Was  it  not  In  faS,  rather  to  increafe  tbe 
power  of  a  particular  party  ?    Should  any  one  entertain  i 

(118)  C|«AR.  Hill.  Rebel,  vol  i.  p.  309.  314.  342-  351,  355. 
362.  369.  394.  401.  folio  edit. 

(119)  Ibid.  309.  312.  343.  367.  433.456.  folbedk. 

(i2oJ  A  fhort  abHradl  of  fomc  of  the  pdncipal  of  thefe.propo* 
£tions  is  given  in  p.  S6. 

(121)  Clar.  Hift.  Rebel,  b.  v.  p.  365,  folio  edit. 

(122)  On  Civ.  Gov,  b.  ii.  c.  12.  f,  |. 
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doubt  on  this  head,  let  him  look  upon  the  principal  features 
pf  the  bqfincfs,  the  precipitancy  of  the  proceeding,  tho 
anxiety  and  uncommon  patns  taken  to  fecure  its  fucceft,  and 
tile  afperity  ufed  towards  thofe  who  oppofed  it.  Something 
vtvf  uncommon  was  certainly  intended  by  it,  *  If,'  as 
Mr.  Rapin'3  (123)  obfcrves,  *  the  public  good  had  been 
^  the  fole  fpring  of  the  a&ions  of  thofe  who  promoted  it,  Z 
^  doubt  they  would  not  have  laboured  with  fo  much  heat  and 
f  paffion/ 

On  examination,  it  feems  that  perfonal  power  will  be  found      , 
the  great  objedof  every  part  of  thetranfaftion.  —In  this  pur- 
fuit  it  is  curious  to  obferve  the  windings  and  turnings  of 
party.  Voluntary  (not  forced)  benevolences  or  contributions 
to  the  fupport  of  government,  are  conftitutional  while  a  man 
is  in  the  miniftry;  but  difmifs  him,  and   he  will    inftantly 
ftew  you  they  are  very  unlawful.     The   man,  who^ina 
ininoriry  could  talk  of  nothing  but  the  voice  of  thepeople, 
Ihall,  as   foon  as  ever  his  becomes  the  major  party,  imme- 
diately change  his  language ;  difcredit  the  mod  conclufive 
proofs  of  popular  opinion,  and  declare  the  voice  of  the  peo- 
ple can  be  cplledted  no  where  but  in  parliament  j  aflert,  that  * 
il  would  be  moft  unjuftifiable,  if  not  criminal,  to  appeal  to  the 
people,  by  diffplvrng  the  parliament ;  ^nd  when  by  a  diflb- 
lution,  both  the  people  and  the  parliament  are  of  one  way  of 
thinking,    inftead  of  continuing  to  reckon,   as  in  former 
timeS)  vox  p9ptdi  vox  Dei ;  truly  the  people  of  England  are 
maniacs,  feizcd  with  *  popular  phrenfy/  Out  of  office^  men 
fliall  oppofe  a  noble  lord  with  the  greateft  violence.   To  takt 
(iny  fart  of  the  property  of  the  Americans  by  a  tax  without 
rficir  own  confent,  exprefled  ehher  in  perfon  or  by  repre-p 
fentatives,  would  be  tjie  higheft  aft  of  arbitrary  power,' 
Joined  *with  the  noble  lord  in  office,  *  circumftanccs  are 
f  altered'  immediately  •  and  arbitrarily  to  take  away  from  a 
|reat  company  of  merchants,  all  power  over  their  whole  pro* 

(123)  Hift,  Enf^  vo^.  xiv.  p.  438. 
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perty,  «ok  only  territorial  but  commercial  (a  property  fccured 
by  royal  chartei*,  granted  near  two  hundred  years  ago, 
founded  upon  indifputable  ancient  prerogative,  confirmed  by 
many  ^Sts  of  the  whole  legiflature),  becomes  pehe^y  con«- 
ftitutional. 

Happily  however  for  the  company  and  the  country,  M 
this  was  well  known.  The  debates  in  the  lower  houfe  of 
parliameht  being  carried  on  publicly,  neither  the  adiona  or 
the  members,  the  principles  on  which  they  were  founded, 
j)or  the  obje^^  they  had  in  view,  could  be  concealed. 

With  men,  placed  as  a  barrier  to  prevent  any  unconfti- 
tutionaUncroachment  of  power,  toprote«^  us  as  well  from  the 
anarchy  attending  demojcracy,  as  the  tyranny  of  monarchy^ 
private  intercft  or  ambition  could  not  eafily  pafs  for  public 
virtue.  A  pretended  regard  for  the  liberty  and  property  of  a 
foreign  people,  could  not  hinder  them  from  feeing  the  ten- 
dency of  meafures,  which,  jn  the  eyent,  ^ere  inevitably  to 
have  deftpyed  thpir  ovvn.  Under  the  mafk  of  humanity,  they 
were  able  to  difcover  a  deep  laid  fcheme  of  ambition.  They 
bad  wifdom  to  difcern  a  material  difference  between  tranf* 
fering  power,  and  only  regulating  its  operation  ;  between 
a  total  alteration  of  the  nature  of  the  government  of  the  com- 
pany, and  regulations  tending  only  to  make  the  company 
principally  to  confider  the  end  of  their  inftitution. 

As  judges  and  legiflatqrs,  they  well  knew,  (hat  the  civil 
rights,  the  liberty  and  property  of  merchants,  both  at  home 
and  abroad,  an4  the  true  political  interefts  of  the  company, 
would  be  bed  preferved  by  a  political  regulatiionj  whicl| 
i^ould  fecure  that  which  is  the  true  objedl  of  a  trading  com- 
pany, npt  dominion,  but  con^merce|  and^  confequendy, 
gain. 

As  legiflators  and  guardians  of  the  conftitution  of  their 
own  country,  they  could  fcarcely  agree  to  an  alteration  in 
the  nature  pf  the  government  of  the  company,  ^faich  wai 
to  injure  the  government  of  the  nation.  Knowing  the 
behaviour  of  the  decemvirs  of  ancient  Rome,  they  could 
^eyej:  conceive  it  conftitutional  (not  even  decent  in  men  who 
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had  made  fo  great  an  outcry  againft  the  influence  of  th^ 
crown,  to  attempt)  to  veft  in  any  miniftry,  or  the  friends  of 
any  miniftry,  a  degree  of  patronage  infinitely  fuperior  to 
that  which  our  anceftors  thought  could  be  only  fafely  and 
conftitutionally  confided  to  majefty ;  or,  to  ufe  the  words  in 
a  note  to  Mr,  Burke's  long  reprefentation,  moved  in  the 
houfe  of  commons  on  the  14th  June  1784,  to  veft  in  any 
miniftry,  or  the  friends  of  any  miniftry,  *  an  empire  to  which 
^   Oreat  Britain  is  but  a  refpedlable  province/ 

NOTE    [CCC],   p.   307. 

'T^  H  E  plain  Englifli  of  which  I  fuppofe  is,  that  the  houfe 
of  commons  ought  to  appoint  the  minifters.     But  be- 
fore we  draw  this  conclufion,  let  us  examine  the  premifes. 
In  arbitrary  governments  what  is  the  conftitution  of  the 
legiflature,  which  conftitutes  the  miniftry  i*     I  think  it 
s  before  ftiewn,  that  a  moft  refpe^lable  author  has  defined  a 
defpotic  government  to  be  *  that  in  which  a  fingle  perfon*, 
without  lawy  and  without  rule,  dire«3s  ^ytxy  thing  by  his 
own  %ViU  and  caprice  (124}.' 

And,  indeed,  *  in  thofe  countries  I  can  fee  nothing  that 
the  legiflator  is  able  to  decree,  or  the  magiftrate  to  judge. 
As  the  lands  belong  to  the  prince,  it  follows,  that  there  are 
fcarce  any  civil  laws  concerning  the  property  of  landf . 
From  the  right  the  fovereign  has  to  fucceed  to  eftates,  it 
follows  likewife  that  there  are  none  relating  to  inheri- 
tances; The  monopolies  eftabliftxed  by  the  prince  for  him- 
fdf  in  fome  countries,  render  all  forts  of  commercial  laws 
quite  u(ele(s.  The  marriages  which  they  ufijally  contra<Sl 
withfhe-flaves  are  the  caufe  that  there  are  fcarce  any  civil 
laws  relating  to  dowries,  or  to  the  particular  advantage  of 
married  women.  From  the  prodigious  multitude  of  flaves 
it  follows  likewife,  that  there  are  very  few  who  have  any 
fuch  thing  as  a  will  of  their  own,  and  of  courfe  are  anfwer* 

(124)  Sp,  L.  b.<ii.  c.  I. 

able 
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*  continue  them  in  cuflody^ff^  rf;V,  was  illegal,  a  notoriocJ 

*  breach  of  the  liberty  "6f  the' people,  fetting  up  a  difpcnfing 

*  power  in  the  houfe  of  commons,  which  their  fathers  never 

*  pretended  to ;  bidding  defiance  to  the  Habeas  Corpus  a5, 

*  which  was  the  bulwark  of  perfonal  liberty,  dcftrui^ive  of 
^  the  laws,  and  deftroying  the  trufl  repofed  in  them ;  the 

*  king  at  the  fame  time,  being   obliged  to  afk   leave  to 

*  continue  in  cuftody  the  horrid  afikf&nators  of  his  perfon. 

*  Committing  to  cuflody  thofe  gentlemen^  who,  at  the 
«  command  of  the  people,  came  in  a  peaceable  way  to  put 
^  the  members  in  mind  of  their  duty,  was  illegal   and  in- 

*  jurious ;  deftrudlive  of  the  fubjeflp  liberty  of  petitioning 

*  for  redrefs  of  grievances^   which  bad,  by  all  parliaments 
'  before  thofe,  been  acknowledged  to  be  their  undoubted 

*  right. 

*  Addreffing  the  king  to  difplaa  hts  frirndt  upon  borgfwr- 

*  mifes^  before  legal  trial,  or  any  article  proved^  was  illegal,- 
^  and  inverting  the  l;irw,  and  making  execution  go  before 

*  judgment,  contrary  to  the  true  fenfe  of  the  law,   which 

<  efteemed  every  man  a  good  man^  till  fomething  appeared  to 

*  the  contrary/ 

And  claiming  and  declaring, 

*  That  it  was  the  uridoubted  right  of  the  pfeop/e  bf  England, 

*  in  cafe  theic  repreferttatives  in  parliament  did  not  procec<f 

*  according  to  their  duty,  and  the  people's  imereftj  to  in- 

*  form  them  of  theii*  diflifce,  difown  their  a^lions,  and  direfl 
«  them  to  fuch  things  as  they  (hould  think  fit,  either  by  pc- 

<  tition,   addrefs,  propofal,  memorial,  or  Other  peaccid>k 

*  way. 

*  That  the  houfe  of  commons  feparately,  and  othcrwife 

*  than  by  bill  legally  pafled  into  an  adt,  had  no  legal  powcr 

*  to  fufpend  or  difpenfe  with  the  laws  of  the  land,    any 

*  more  than  the  king  had  by  his  prerogative.    - 

*  That  the  houfe  of  commons  had  no  legal  power  to  lui- 
«  prifon  any  perfon,  or  commit  them  to  the  cuftody  of  fcr- 

•  jeinu 
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«  jeants  or  otherwife  (their  own  members  excepted),  but 

*  ought  to  addrefs  the  king  to  caufe  any  perfon  on  good 
.  <  grounds  to  be  apprehended,  which  perfons  fo  apprehended, 

c  ought  to  have  the  benefit  of  the  Habeas  Corpus  a£t,  and  be 

*  fairly  brottght  to  a  trial  by  due  courfe  of  law.* 

Upon  which  the  houfe  of  commons  refolved  (132}, 

*'  That  to  aflert^  that  the  houfe  of  commons  had  no 
«  power  of  commitment,  butof  their  own  members,  tended 

<  to  the  fubverfion  of  the  conftitution  of  the  houfe  of  com* 

*  mons/ 

NOTE  .[EEE],    p.  314, 

*  'Tp  H  E  liberty  of  the  prefs  is  fo  far  from  being  injurious 

*  to  the  XLcputation  of  individuals  (as  feme  perfons  have 

*  complained),  that  it  is,  on  the  contrary,  itsfure/l  guard. 

*  When  there  exifts  no  means  of  communication  with  the 

*  puMIc,  every  one  Is  expofed,  without  defence,  to  the  fecret 

*  Ibafts  of  malignity  and  envy.     The  man  in  office  lofes  his 

*  reputation,  the  merchant  his  credit,  the  private  indivi- 
«  dual  his  character,  without  fo  much  as  knomng  either  who 

*  are  his  enemies,  or  which  way  they  carry  on  their  attacks. 
^  But  when  there  exifts  a  free  prefs,  an  innocent  man  im« 

*  mediately  brings  the  matter  into  open  day,  and  cruflies  hi^ 
'-^  adverfaries  at  once,  by  a  puHic  challenge  to  lay  before  the 

<  public  the  grounds  of  their  feveral  imputations  ( I33)-* 

But,  as  Serjeant  Glynn   faid  in  the  profecution  againft 
Woodfall  for  publifliing  Junius's  letter  to  the  king,  *  though 

*  to  fpeak  ill  of  individuals  may  be  defervingof  reprehenfion, 

*  yet  the  public  a6b  of  government  ought  to  lie  open  to, 
'  public  examination;   it  h   a  fervice  done  to  the   ftate 

*  to  canvafs  them  freely  ( 1 34)  •' 

(132)  Vol.  ill.  p.  1 88. 

(133)  DeLoLMB  Conftit.  Eng.  b.ii.c..i2«  p.  302,  4th edit. 

(134)  Ibid.  b.  ii.  c.  12.  p.  299,  4th  edit. 
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.*  .A  nioft  advantageous  privilege  this,  which,  aflFordingto 

*  every  man  a  means  of  laying  his  complaints  before  the 

*  public,  procures  him  almoft  a  certainty  of  redrcis  againft 

*  any  a(£l  of  oppreffion  that  he  may  have  been  expofcdto: 

*  and  which  leaving,  moreover,  to  every  fubjeil  a  right  to 

*  give  his  opinion  on  all  public  matters,  and  by  thus  in- 
^  flucncing  the  fentiments  of  the  nation,  to  influence  thofe 

/  of  the  legiilature  itfelf  (which  is  fooner  or  later  obliged  to 

<  pay  a  deference  to  them),  procures  to  him  a  ibrt  of  legida- 
'  tiyc  authority,  of  a  9iuch  more  efficacious  and  beneficial 

<  nature  than  any  formal  rfght  he  might  enjoy  of  vdUngbyi 

*  mtre  yea  or  nay^  upon  general  propofitions  fuddenly  oiFered 

*  to  him,  and  .which ':he  Could  have  neither  a  fliare  infram- 
€  ing,  nor  any  opportunity  of  objefting  to  and  modifying. 

'  •  A  privilege  which^  by  railing  in, the  people  a  condnial 
^  fenfe  of  their  fecurity,  and  affording  them  undoubted 
!^  proofs  that  the  governmept,  whatever  may  be  its  form,  is 

*  ultimately  deflined  to  infure  the  happinefs  of  thofc  who 

<  live  under  it^  is  both  one  of  the  greateft  advantages  of 
^  freedom,    and    its   furefl    charaderifUc.      The  kind  d 

*  fecurity  as  to  their  perfons  and  pofleifions,  which  fubje& 

*  who  are  totally  deprived  of  that  privilege  enjoy  zt  parti- 

<  cular  times,  under  other  governments,  perhaps  may  en- 

*  title  them  to  look  upon  themfelves  as  the  well-admimfkrcd 
^  property  of  ma{krs  who  rightly  underftand  their  own  in* 

*  terefts  ;  but  it  ts  the  right  ofcmvajfingy  without  fear^  the  an^ 

*  duff  of  thofe  who  are  placed  at  their  hfady  which  conftituUti 
^  fret  nation {i25)'' 

A  privilege,  we  may  add,  which  gives  energy  to  that  foppk* 
piental  or  rather  fundamental  power  which  is  wifely  lodged 
in  the  people  at  large  j  and  which,  bringing  before  its  tri- 
bunal, thofe  3L&S  of  the  governing  authority,  legiilative,  ex* 
ccutive,  and  judicial,  which  are  out  of  the  reach  of  aoj 

(135)  De  LoLMB  Conftit.  of  Eng.  b.  ii.  2d  Part  ofChap.xni. 
p.  427,  4th  edit. 
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fubfiftirigkw,  his  well  juftified  the  obfervation  bf  an  degarft 
writer,  that.^  the  people  of  this  nation  are  rather  izonfede- 
*  rates  than  feHow-fubjefts  (136).* 

It  is  worthy  obferviation,  it  was  in  the  days  of  ignorance, 
before  the  art  of  printing  was  known,  that  our  laws  and  our 
religion  appeared  in  the  myfterious  garb  of  foreign  language,   ^ 

NOTE    [FFF],    p.  333. 

J>  Y  confenting  to  the  ftatute  of  16  Charles  I.  c.  vii, 
anno  1640. 

Having  given  the  royal  aflent  to  this  ftatute,  it  veriiidll 
what  is  faid  by  Mohtesqjjieu,  that  if  *  the  legiflative* 
body  had  a  right  to  prorogue  itfelf>  it  might  happen  nevef 
to  be  prorogued,  which  would  be  extremely  dangerous  in 
cafe  it  fliould  ever  attempt  to  incroach  on  the  executive! 
power:  that  were  the  legiflative  body  to  be  always" 
afiembled,  it  might  happen  to  be  kept  up  only  by  filling 
the  places  of  the  deceafed  members  with  new  reprefentati vcs; 
and  in  that  cafe,  if  the  legiflative  body  was  once  corrupted, 
the  evil  would  be  paft  all  remedy :  and  moreover,  that  zi 
a  body'is  fuppofed  to  have  no  will  but  when  it  is  aflembled, 
were  it  not  to  aflemble  unanimoufly,  it  would  be  im- 
poflible  to  determine  which  was  really  the  legiflative  body, 
the  part  aflembled,  or  the  other ;  and  that  as  there  are 
feafons,  fome  of  which  are  more  proper  than  others,'  for 
aflTembling  the  legiflative  body,  it  is  fit  that  the  executive 
power  fhould  regulate  the  time  of  convening,  as  well  as 
the  duration  of  thofe  afl^mblies,  according  to  the  circum- 
ftances  and  exigencies  of  ftate  known  to  itfelf  (13^).' 

•  In  England,*  fays  De  Lolme,  '  when  the  executive 
^  power  became  double,  by  the  king  allowing  the  parlia- 

(136)  Sp.  L.  b.  xix.  c.  27. 

(137)  lb  d.  b,  xi.  c.  6^ 
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-^  ment  to  have  a  perpetual  and  independent  exigence,  a 

*  civil  war  almoft  immediately  followed  (138).' 

NOTE    [GGG],  p.  3+3. 

A  Passage  in  Lord  Clarendon's  Hiftory  of  the  Rebd- 
'^^  lion  (139)  will  give  fome  little  idea  of  what  pafled  re- 
lating to  this  very  matter,  in  the  reign  of  Charles  L  ^  The 
^  committee'  [fent  to  the  king  by  the  parliament]  *  deGredto 
^  know^^  whether  he  did  intend  that  both  houks  Jhould  exfrtfs 
«'  their  confidence  of  the  perfons,  to  whofe  truft  places 
*'  were  to  be  committed  ;  for  that  they  were  direded  bj 
*'  their  infirudions,  that,  if  his  majefty  was  pleafed  to  aflent 
f'  thereunto,  and  to  nominate  perfons  of  quality  to  leceiTe 
<<  the  charge  of  them,  that  they  fhould  certify  it  to  boch 
^  ^'  boufes  of  parliament,  that  thereupon  they  might  expitfs 
^'  their  confidence  in  thofe  perfons,  or  humbly  defire  his  ma- 
**  jcfty  to  .name  others,  none  of  which  perfons  to  be  removed 
<<  during  three  years  next  enfuing,  without  juft  caufe  to  be 
<c  approved  by  both  houfes  ;  and  if  any  (hould  be  fo  removed, 
^*  or  die  within  that  fpace,  the  perfons  to  be  put  in  their 
^'  places,  to  be  fuch  as  the  two  houfes  fhould  confide  in." 

*  The  kinganfwered,  "  That  he  did  not  intend,  that  the 
**  houfes  Jhould  exprefs  their  confidence  of  the  perfons  to 
^*  whofe  truft  thofe  places  (hould  be  committed,  but  only  that 
*'  they  Jhould  have  liberty j  upon  any  juft  exceptiotty  to  proced 
^*  againft  fuch  perfons  according  to  law^  bis  majefty  being  re- 
•*  folved  not  to  protect  them  againji  the  public juftice.**    They 

*  told  him,  "  There  could  be  no  good  and  firm  peace  hoped 
^^  for,  if  there  were  not  a  cure  found  out  for  the  fears  and 
^'  jealoufies  ;  and  they  knew  none  fure>  but  this  which  tbey 
«  had  propofed.'*     The  king  replied,  "  That  he  rather 

(138)  De  LoLMs  Cbnftit.  of  £og.  b.  ii,  c.  jt  p.  zzZm  Note 
4th  edit. 
(139}  B«  Yii«p«i70. 
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**  expelled  reafons  grounded  upon  law,  to  have  fhewed  him, 
"  by  the  law,  that  he  had  not  that  right  he  pretended,  or 
**  that  they  had  a  right  fuperior  to  his,  in  what  was  no\V  in 
•*  queftion  j  or  that  they  would  have  (hewed  him  fomc  legal 
•*  reafon,  why  the  perfons  trufted  by  him  were  incapable  of 
«*  fuch  a  truft,  than  that  they  would  only  have  iniifted  upon 
**  fears  and  jealoufies,  of  which  as  he  knew  no  ground,  fo  he 
**  muft  be  ignorant  of  the  cure.  That  the  argument  they 
«*  ufed  might  extend  to  the  depriving  him  of^  or  at  leaji 
**  Jbaring  \vith  him  in  all  bis  jtt/l  regal  power  j"  and  then 
gave  fome  reafons  in  fupport  of  his  right. 

*  The  committee,  however,  neither  offered  to  anfwer  his 

*  majefty's  reafons,  nor  to  oppofe  other  reafons  to  weigh 

*  againft  them/ 

Upon  which  Lord  Clarendon  (140)  makes  this  ob* 
fervation  :    *  It  is  evident  to  all  men  where  the   difference 

*  now  lay  between  them,  being  whether  the  king  would  re-* 

*  ferve  the  difpofal  of  thofe  offices  and  places  of  trufl  to  him* 
^  felf,  which  all  kings  had  enjoyed,  and  was  indeed  a  part  of 

*  bis  regality,  or  whether  he  would  be  content  with  fuch  a 

*  nomination  as,  being  to  pafs,  and  depend  upon  their  appro- 

<  bation,  no  man  (hould  ever  be  admitted  to  them,  who  was 

<  dominated  by  him/ 

NOTE    [HHH],    p.  343. 

T  T  is  worthy  of  remark,  that  the  houfe  of  commons,  being 
called  to  affift  the  crown  with  their  advice^  foon  claimed  a 
right  of  petitioning  the  crown.  And  from  petitioners^  they 
grew  into  ajfentors  and  tegijlators.  But  it  is  trufted  the  mif- 
fortunes  of  Charles  1.  will  teach  us  the  danger  which  may 
arife  to  the  community,  if  the  houfe  of  commons,  from 
claiming  a  right  to  advife  the  crown  in  the  choice  of  minifters^ 
or  to  petition  for  their  removal,  fliould  ever  prcfumc  to  dc- 

(140)  Hift.  Rebel.  b.vii,p.  170* 
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clare,  tihat  no  matt  ought  to  exercife  the  fun^lion  of  a  mi* 
nifter,  who  had  not  the  previous  confidence  of  thathoufc; 
that  is,  if  the  boufe  of  gammons  ihould  ever  claim  a  rightlft 
ajfent  to  the  ads  of  the  executive^  as  well  as  to  the  ads  of  die 
Ugijhiive  authority. 

King  Charles  I.  in  his  anfwer  to  the  nineteen  propofitiocs 
fcnt  to  him  by  the  parliament,  told  them,  that  in  tbofe 
things  with  which  the  law  had  intruded  him,  he  would 
never  decline  tohcarken  to  their  advice^  [and  did  not  his  prefcnt 
majefty  fay  the  fame  thing  to  the  late  Parliament  ?]  andwmU 
always  weigh  their  advice ;  yet  he  Jhould  look  upon  their  advices f 
as  advices^  not  as  commands  or  impcfitions ;  upon  them  as  his 
counfellors^  not  as  his  tutors  and  guardians  ;  and  upon  himfdfas 
tb^ir  kingy  and  not  as  their  pupil  or  ward  ( 141 ). 

NOTE    [III],    p.  346. 

y\E  LOLME,  on  the  Conftitution  of  England  (141), 

fays,  *  If  at  any  time  any  dangerous  changes  were  to 

'  take  place  in  the  Englifli  conftitution,  the  pernicious  tcn- 

*  dency  of  which  the  people  were  not  able  at  firft  to  difcovcr, 

*  reftridions  on  the  liberty  of  the  prefs,  and  on  the  power  of 

*  juries,  will  give  them  the  firft  information.* 

Among  men  who  have  entertained  a  partiality  for  the  re- 
publican form  of  government,  one  is  apt  to  hear  them  quote 
the  republic  of  Holland  as  a  model  of  pcrfeftion.  But  to 
fuch  men  I  would  obferve,  neither  the  republic  of  HoBand, 
nor  the  republic  of  Venice,  enjoy  that  criterion  of  libertf, 
the  liberty  of  the  prefs.  A  ftrqng  proof  that  the  conftitution 
of  neither  of  thefe  celebrated  republics,  is  founded  upon  thofe 
true  principles  of  genuine  freedom,  on  which  the  conftitutioa 
of  England  is  built.  And  if  one  calls  to  mind  the  com- 
p,^aints  that  were  made  in  Holland  during  our  late  contcft 

(141)  Rap.  Hift.  Eng.  vol.  xi.  b.  xx.  p.  544. 

(142)  B.ii.c,  jp.p.  499,  4th  edit. 
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With  America,  the  tardincfs  of  their  naval  preparations  ;  a*id,. 
after  the  termination  of  hoftilities,  the  flownefs  of  nego- . 
dating  a  treaty  of  peace,  one  may  perceive  no  lefs  defeft  in 
the  decifion  and  force  of  their  executive  poxverj  than  in  their 
iiberty. 

*  Thofe   Italian  republics  which  boaft  the  perpetuity  of 

*  their  government,*  fays  an  author  I  have  a  pleafure  in 
quoting,  *  ought  to  boaft  of  nothing  but  the  perpetuity  of 

*  their  abufcs  ;   nor  indeed  do  they  enjoy  greater  liberty  (nor 

*  even  greater  power)    than  Rome  did  under  the  d^cem- 

*  VM:i(i43)/ 

But  it  is  not  to  be  wondered  there  is' lefs  liberty  in  the 
Italian  republics,  than  infeveral  monarchies,  when  it  is  con- 
fidered,  that  there  the  three  powers  of  government  are  united. 

*  Hence  their  government  is  obliged  to  have  recourfe  to  as 

*  violent  methods  for  its  fupport,  as  even  that  of  the  Turks  j 

*  witnefs  the  ftate-inquifitors   (at  Venice),  and  the  lion's 

*  mouth,  into  which  every  informer  may  at  all  hours  throw  - 

*  his  written  accufations.     What  a  fituation  milft  the  poor 
«  fubjeft  be  in  under  thofe  republics  ?     The  fame  body  of 

*  magiftrates  are  pofleited,  as  executors  of  the  laws,  of  the 

*  whole  power  they  have  given  themfelves  in  quality  of  le- 
«  giflators.     They  may  plunder  the  ftate  by  their  general 

*  determinations  j  and  as  they  have  likewift  the  judiciary 

*  power  in  their  hands,  every  private  citizen  may  be  ruined 

*  by  their  particular  decifions. 

*  The   whole  power  is  here  united  in  one  body ;  and 

*  though  there  is  no  external  pomp  that  indicates  a  defpotic 

*  fway,  yet  the  people  feel  the  effefts  of  it  every  moment. 

'  I  allow,  indeed,  that  the  ^mere  hereditary  ariftocracy  of 

*  the  Italian,  republics,  does  not  anfwer  exaftly  to  the  defpotic 
«  power  of  the  eaftern  princes.     The  number  of  magiftrates 

*  fometimes  foftens  the  power  of  the  magiftracy ;  the  whole 
<  body  of  the  nobles  do  not  always  concur  in  the  fame  de- 

(143)  Montesquieu  on  the  Rife  and  Fall  of  the  Roman 

Empire,  c,  viii.  p.  114. 

K  k  4  •  figns ; 
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flgns;  and  different  tribunals  are  ere<5lcd,  that  temper 
each  other.  Thus,  at  Venice  the  legiflative  power  is  in 
the  council,  the  executive  in  the  {)regadi,  and  the  judiciary 
in  the  quarantia.  But  the  roifchief  is,  that  thefe  different 
tribunals  are  compofed  of  maglflrates  all  belonging  to  thefami 
bodyy  which  conjiitutis  almojl  one  and  the  fame  f  own  (i44}«' 


NOTE    [KKK],    p.  363: 

^  H  E  duke  of  Richmond,  in  his  letter  of  the  5th  Aug, 
1783,   to  Lieut.  Col. Sharman,  ufes  theft  words:  •  I 

*  wifli  to  fee  the  executive  part  of  government  revert  to  where 
^  the  conflitution  has  originally  placed  it,  in  the  hands  of  the 

<  crown,  to  be  carried  on  by  its  minifters ;  thofe  mini- 
^  flers  under  the  controul  of  parliament,  and  parliament 
^  under  the  controul  of  the  people.     I  would  not  have  par- 

*  liament  made,  as  it  daily  is,  a  party  concerned  in  every  a£l 

<  of  ftate,  whereby  it  becomes  the  executive,  for  which  it 

<  is  not  calculated,  and  lofes  its  fuperintending  and  con- 

*  trouling  power,  which  is  the  main  end  of  its  infiitution ; 

*  for  when  the  two  houfes  are  previoully  pledged  by  ad- 
^  drefles,  votes,  and  refolutions,  it  becomes  extremely  dif* 
^  flcult  for  them  afterwards  to  cenfure  meafures  in  which 

*  they  have  been  fo  deeply  engaged  by  afls  of  their  own.' 
Even  the  Author  of  Thoughts  on  the  Caufe  of  the  DifcM" 

tents [i\<^)  writes  thus  :  '  in  parliament  the  whole  is  cxe- 

*  cuted  from  the  beginning  to  the  end.  In  parliament  the 
^  power  of  obtaining  the  objeA  that  is  aimed  at,  is  aifohtte; 

*  and  thtfafeiy  in  the  proceeding  perfect ;  no  rules  toconfioe, 

*  no  after-recionings  to  tcrufy.  Parliament  cannot,  with  any 

*  great  propriety,  punifh  others  for  things  in  which  they 

*  themfelves  have  been  accomplices.     Thus,  the  controul 

*  of  parliament  upon  the  executory  power  is  loft,  becaufe 

*  parliament  is  made  to  partake  in  every  confiderable  afl  of 


(144)  Sp.L.  b.  xi.  c.  6. 
(1+5)  p.  70, 


See  Note  [RRR]. 

*  government. 
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*  government.  Impeachment^  that  great  gudrdian  of  the  purity 

*  of  the  con/iitution,  is  in  danger  of  being  loji^  iven  to  the  idea 

*  of  it.' 

Poffibly  this  evil  was  meant  to  be  attributed  to  minifte* 
rial  influence;  but  mark  the  words  in  page  loi.  ^  IS)* 
this  Author  afks,    '  government  ftrengthened  ?    It  grows 

*  weaker  and  weaker.  The  popular  torrent  gains  upon  it 
'  every  hour.*  ;    • 

But  the  difpofition  which  has  been  the  moft  openly  avowed 
by  the  houfe  of  commons  of  late  years,  is,  perhaps,  con-  ; 
tained  in  a  late  refolution  :  ^  That  it  is  the  opinion  of  this 

*  houfe,  that  the  continuance  of  the  prefent  minifters  in^^w^^, 

*  after  the  refolution  of  this  houfe^  is  an  obftacle  to  a  firm, 
^  efficient,  extended,  and  united  adminiftration,  which  can 

*  alone  fave  this  country.*  The  inference  from  which  feems 
to  be,  that,  conftitutionally,  no  minijler  ought  to  continue  in 
power  after  a  refolution  of  that  houfe ;  and  yet,  though  not 
in  diredt  terms,  in  efFefl:,  that  unanimity^  which  is  one  of 
the  attributes  of  royalty,  ^  czn  alone  fave  this  country.' 

NOTE    [LLL],    p.  371. 

^TpHIS  is,  perhaps,  as  ftrong  a  proof  as  can  be  given, 
how  •  lightly  efteemed  ( 146)'  a  feat  in  the  houfe  of 
commons  was  formerly.  If  it  be  true,  that  the  right  of 
eIe£lion  of  knights  of  the  (hires,  is  a  right  inherent  in  the 
freehold^  and  infeparahle  from  itj  as  was  faid  by  lord  chief 
juftice  Holt,  in  the  cafe  o(  Jjhby  and  fFhite*{x/^.j)  ;  and  if. 
it  be  admitted  too,  that  this  right  is  alfo  a  privilege,  it  is 
furely  a  remarkable  occurrence,  that  any  king  fhould  be  able, 
by  his  charter,  to  order  the  town  of  Kingfton  upon  Hull, 
and  certain  villages,  to  be  called,  and  to  be  a  feparate  and 
independent  county,  and  diveft  the  freeholders  of  their  inhe- 
rent right  of  voting  for  members  of  parliament ;  that  of  the 

(146)  See  p.  39,  40. 

(147)  Mich,  2  Ann.    See  alfo  Note  [NNN]. 

legality 
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legality  of  this  ftroftg  cxcrcife  of  power  there  fliould  never 
hive  been  any  eom plaint;  and  that  the  freeholders  fhouM 
have  quietly  acquiefced  in  this  privation  pf  their  privileges 
for  ages,  and  never  claimed  to  excrcifcthei^  ancient  right 
of  voting  for  the  -county  at  large. 

NOTE    [MMM3,    p.  373. 

^T'HESE  perfons,  in  feodal  views,  were  looked  upon 
only  as  villeins^  parcels,  as  it  were,  of  their  lord's  pro- 
perty, and  of  a  condition  too  viU  to  enjoy  any  right  in 
clefting  the  members  of  the  feodal  councils  (148}.  But 
although  every  exertion  of  the  villein,  corporeal  and  men- 
tal, and  the  goods  of  fortune  it  might  procure,  were 
tfic  property  of  his  lord  ;  yet  even  in  thofe  days,  when  the 
gbods  of  the  villein  were  fo  much  the  lord's  property, 
that  he  coi!iId  maintain  an  a£iion  for  their  afportation,  his 
ferfon  was  not  thought  unworthy  of  the  king's  protection 
(m  his  courts)  J  vita  et  membra^  lays  Br  acton,  funt  in  p9^ 
teftaU  ^or,  as  expreffed  in  a  Record,  fafch.  19.  E^  I.  coram 
regi  Rot,  ^6 North,  in  manu)  regis {^i^i^). 

NOTE    [NNN],   p.  377. 

"rt  APIN  tells  us,  that  as  every  part  of  the  kingdoifi,  in 
"^  thfc  Norman  times  (when  the  feodal  fyftem  was  fo  prc- 
vilent),was  within  feme  barony^  or  iom^boroughy  every  part 
of  the  kingdom  was  reprefented  (150). 

(148)  Dalrymp.  Fedd.  Prop.  p.  261.  Rap.  Hift.  Euf. 
vol.  ii.  p.  153.  Black.  Com.  b.  ii.  c.  6.  p.  95.  Sed  vide 
Lord  LotJGHBOROUH's  Opinion  in  a  Note  in  Doug&as, 
p.  698.  Sec  aKo  Harcrave's  Arguments  in  the  Cafe  of  So- 
jnerfet,  the  Negroc.  Bradt,  p.  206.  Stuart's  Hifiorical 
Divert,  on  the  Antiq.  of  the  Eng.  Conft'.  p/  i86. 

(i  '9)  Co.  Lytt.  127.  B.     Eden's  Pen.  Law,  p.  220. 

(150)  RAPiN'sDificrt.  on  theAnglQ'Sax.  G«v.  invol.ii.  of 
\ni  Eng.  Hift.  p.  176.  8vo  edit. 

Sir 
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Sir  H.  Sfblman  gives  it  as  his  opinion,  *  That  in 
^-  making  laws  of  the  kingdom  the  common  people  were  not 
f  confulted  with,  but  only  the  barons,  and  thofe  which  held 

*  in  €apiUy  who  were  then  called  in  concUium  regni ;  and  the     • 

*  common  people  being,  by  way  of  tenure,  under  one  or 
^  other  of  them,  did  then,  by  him  that  was  their  chief  lord 
^  (as  by  their  tribute  or  procurator,  and  as  now  by  the 

*  knights  of  the  fhire),  confent  ordifferin  law-making,  and  are 

*  not  therefore  named  in  the  title  of  any  ancient  laws  ( 151 )/ 

And  in  the  famous  cafe  of  Alhby  and  White  (152),  as 
rrported  by  Lord  Raymond  (153),  lord  chief  jufticc 
HoitT  (whofe  opinion,  three  judges  diflenting,  was  con- 
firmed on  a  writ  of  error  brought  in  the  houfe  of  lords)  de- 
clared, when  became  to  give  judgment,  that  the  right  of 
voting  for  knights  of  (hires,  is  *  vefted^  in,  and  infeperahle 

*  firwi  the  freehold 'y — that  citizens  andburgeffcs  depend  on 
Hntfame  right  as  knights  of  (hires,  and  differ  only  as  to  the 
tenure',  the  right  and  manner  of  their  tleftioh  being  on  the 

fame  foundation  I  and,  (adopting  the  words  of  the  judges  in 
the  cafe  of  Dungannon)  that,  *  if  the  king  grant  to  the  in- 

*  habitants  of  Iflington,  to  be  a  free  borough,  and  that  the 

*  burgefles  of  the  fame  town  may  ele6t  tw(5  burgefies  to 

*  ferve  in  parliament,  fuch  a  grant  of  fuch  privilege  to  bur- 

*  gefles  not  incorporated,  is  void,  for  the  inhabitant*  have  not 

*  capacity  to  take  an  inheritance.* 

Are  thefe  opinions  evidence  that  the  right  of  voting  was 
perfonal?  Are  they  not.rather  a  proof  that  property  was  the 
real  foundation  of  the  right  in  all  places,  boroughs,  cities, 
corporations,  and  counties  ?  And  was  it  not  reafonable  ? 
Do  the  grievances  which  are  complained  of,  arife  from  any 
d^fedive  regulations  in  regard  to  the  perfonox  the  property  of 
the  fubjeft  ?   Was  it  not  therefore  a  natural  piece  of  policy 

(151)  See  Lord  Lttt.  Obfervations  on  this  PaiTage  in  his 
.Hift.  of  i^enry  II.  vol.  iii.  p.  219* 

(152)  Mich.  2  Anne. 

(153)  Lord  Raymond,  ^qI«  ii.  p.  ajS. 

in 


5o8  NOTES. 

in  our  anceftors,  inflead  of  eftablifhing  an  univerfal  right  of 
fuiFrage  in  every  perfon,  that,  as  ^  the  inhabitants  of  a  {larti- 
^  cular  town  are  much  better  acquainted  with  its  wants  and 

*  interefts,  than  with  thofe  of  other  places ;  and  are  better 

<  judges  of  the  capacity  of  their  neighbours,  than  of  that 

*  of  the  reft  of  their  countrymen  j  in  every  coniiderable 
^  placiy  a  reprefentative  fhould  be  eleded  by  the  inhabit- 
«  ants  (154)?* 

NOTE    [OOO],  p.  385. 

^Tp  H  E  following  extrafts  from  the  author  of  Legi/baht 
Rights^  are  irrefragable  arguments  agatnft  a  poifibiUty 
of  a  free  eledion  in  counties,  under  the  prefent  fyftem  of 
reprefentation.  *  The  trial  of  the  Worcefter  eledion  caufe 
^  by  the  committee  of  the  houfe  of  commons,  lafted  for 
^  more  than  three  months^  and  the  committee  fat  (eventy-two 
^  days  of  that  time.     The  trial  was  at  laft  abruptly  clofed, 

<  to  the  diiTatisfadion  of  the  lofing  party,  before  all  the 
^  witnefles  were  examined,  I  had  it  lately  from  good  autho- 

*  rity,  that,  in  the  late  conteft  for  Worcefter,  one  of  the 

*  parties  had  paid  34,000/.  on  account  of  the  eleHion  onfyi 

*  and  that  the  expence   of    the  petition  (for  which  there 

<  was  a  fubfcription),  when  the  whole  fhould  be  difcharged^ 
^  would  be  about  10,000/  more.     The  expence  on  both 

*  fides,  then,  muft  haVe  been  about  88,000/.  The  ciromi* 

*  fiances  alfo  of  the  laft  eledlion  conteft  for  the  county  of 

*  Leicefter    defervc   our  notice.     Fifteen  days  were   (pent 

*  in   taking  the  poll,  although  the  number  of  freeholders 

*  is  faid   to    have    been  only  four  or  five  thoufand;  the 

*  flieri/F,  as  well  as  each  candidate,  had  a  counfellor  con- 

*  ftantly   employed   in  examining    the   voters :    and     the 

*  family  writings  of  a  great  number  of  perfons  were,  as  I 

*  have  been  informed,  expofed  to  the  open  fcrutiny  of  thefe 
'  lawyers  and  the  whole  county,    before  their  freeholds  were 

*  admitted  of.  Befides  which,  it  was  reckoned  that  25,000/. 

*  a  fide  was  fpent  on  the  occafion.'     Such  evils,  I  readily 

(154)  Sp.  L.  b.  xi.  c.  6. 

agree 
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agree  with  the  author,  ^  want  a  remedy.'  Inftead  of  our 
boafted  freedom,  we  here  fee,  as  in  the  rudeft  ages,'  the 
right  of  the  ftrongeft  preferved  in  the  higheft  vigour* 

NOTE    [PPP],    p.  385. 

TiyCR.  WYVILL,  in  his  fpccch  on  the  19th  of  Decem- 
ber 1782,  tells  us,  that  *  the  anfwers  from  different 

*  parts  of  the  kingdom,  to  the  circular  letter  of  the  York- 

*  ihire  Aflbctation,  with  few  exceptions,  concurred  in  re- 

*  commending   a  petition  in  general  terms;  and  that  the 

*  capita],  and  the  counties  of  Suflex,  Middlefex,  and  Hun- 
^  tingdon,  advifed  that  the  propofal  of  inftrudlion  to  the 
^  members  Ihould  be  poftponed/  Was  not  this  tacitly  dif- 
approving  the  proportions  made  by  the  Yorkfhire  Affocia- 
tion  ?  The  petition  might  be  reafonable,  but  furefy  the  pro- 
pofitions-were  improper.  Many  perfons  who  were  confent. 
ing  to  the  firft,  had  great  objeAions  to  the  latter.  And  I 
believe  numbers  declined  concurring  in  the  meafure,  which 
they  really  approved,  left  they  fliould  give  any  kind  of  coun. 
tenance  to  other  proceedings,  which  w^^  ^t  once  fo  un« 
conftittttional  and  fo  dangerous. 

NOTE    [QOai.    P-  402- 
TT  O  W  far  a  jury  have  a  right  (now,  their  pwoer  Is  not 
doubted)  of  determining  the  law  as  well  as  fa£t,  on  a 
profecution  for  a  ftate  libel,  feems  not  yet  clearly  defined  or 
underftood. 

According  to  the  opinion  of  fome  men  (to  convey  the 
idea  in  the  fame  form  of  expreifion  as  is  ufed  in  another 
part  of  this  treatife),  the  nature  of  a  publication,  as  ex- 
plained by  fui table  averments  and  innuendos,  if  the  fenfe  be 
doubtful,  being  proved,  its  principle  and  obje^  are  inferences 
of  i^7«;  from  the  nature  of  the  thing  published,  cognizable 
only  by  the  court  of  King's-bench  ;  while  with  others,  as 
the  principle  and  objeft  of  a  publication  may  appear  from 
the  circumftances,  ox  faSft^  which  may  be  given  in  evidence^ 
a  jury  only,  ought  to  determine,  as  well  the  principle  and 
obje^,  as  the  nature  of  a  publication. 

»    To 
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To  the  nncertainty  of  knowing  therefore  y/Mx  precUtoo, 
what  is  matter  of  law  determinable  by  the  court,  and  what 
matter  of  fa6i  to  be  left  to  a  jury,  perhaps  we  ought  to  refer 
all  that  obfcurity  and  difficulty  in  which  the  (uhje£k  appears 
to  be  involved. 

But  as  this  is  a  matter  on  which)  as  an  ingenious  writer 
cxpreflcs  it,  '  a  very  important  diverfity  of  opinion  bath  ap- 
^  peared  in  the  minds  of  great  and  good  mem  (  r  55  )  •'  I 
ihall  forbear  at  prefent  from  any  further  confideration  of  it- 

NOTE    [RRRJ,    p.  402. 

A  N  exception  fhould  be  made  here  of  the  manner  of  try- 
"^  ing  peers,  or  lords  of  parliament,  great  flate  oflFenders^ 
and  thofe  perfons  who  have  committed  offences  in  Indo. 
Of  the  inftitution  concerning  the  latter,  an  ingenious  de- 
fence has  lately  been  made  in  Thoughts  on  the  Eaji  India  Bili^ 
by  one  of  the  People.  Neverthelefs,  it  may  perhaps  be  con« 
ceived,  that  ^  there  is  no  liberty,  if  the  power  of  judging  be 
^  not  feparated  from  the  legiflative;  that,  were  it  joined 

<  with  the  legiflatiye,  the  life  and  liberty  of  the   fubjed 

<  would  be  expofed  to  arbitrary  contfoul;  for  the  jinigtf 
would  be  then  the  legiflator  (156);'  that  that  can  be  no 
very  excellent'  mode  of  jurifdi£Hon  to  prevent  abufe  of 
power,  which  unites  not  only  the  judge  and  the  jury,  cfat 
legiflative  and  the  judicial  powers,  but  takes  the  perfons  who 
may  poffibly  be  guilty  of  abufe,  chiefly  from  thofe  bodies 
one  of  whom  is  to  inquire  into,  and  the  other  to  condemn 
fuch  abufe. 

It  may  be  thought,  perhaps,  but  an  indiflTerent  con- 
trivance to  preferve  the  virfue  of  the  reprefentatives  of  the 
people,  or  the  virtue  of  the  people  themfelves,  to  make  diofe 
who  ought  tb  be  only  legiflators,  judges  of  crimes  com- 
mitted in  a  country,  where  it  is^  the  eftablifhed  modecf 
addreffing  fuperiors,  to  make  them  valuable  prefents. 

(155)  Eden's  Penal  Law>  p,  170, 
(r56)  Sp.  L.b.  xi.  c.6, 

Ic 
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Itisuft,  however,  be  confefled,  that  the  cafbisnewy  of 
a  peculiar  and  extraordinary  nature,  attended  with  gre^ 
difficulty,  and  improper  for  the  deciilon  of  ordinary  jur)fr- 
men  of  lo/.  a  year  freeholds  :  that  fomething  was  neceflary 
to  be  done :  and  as  the  members  of  the  court  are  taken 
from  different  bodies,  it  is  hoped  the  danger  will  not  be,  {q 
great  as  might  otherwife  have  been  apprehended  ;  and  that, 
when  the  matter  comes  to  be  fully  confidered,  a  better  ii\r 
ftitution  will  be  devifed,  with  a  better  diftribution  o( 
power. 

But  in  fome  men's  opinion,  the  late  eleftion  cootefl: 
for  the  City  of  Weftminfter  has  furni(hed  a  precer 
dent  for  bringing  together  powers  which  ought  to  be  kep^ 
feparate,  in  a  ftill  more  impprtant  branch  of  the  Conftituy 
tion  than  the  judicial. 

N'OTE    [SSS],    p.  406. 

1 S  it  rcafonable  that  a  power,  uncontrouIabU  by  their/  c6ti^ 
ftituents,  ihould  be  lodge^  in  the  members  of  the  boufcrioF 
commons  for  feven  ye^rs  together,  or^  according  to.the  caU 
culation  of  chances,  for  half  the  term  of  a  manjs  life  I 

With  refpeft,  indeed,  to  the  nobility,  the  cafe  is  diflFe- 
rent.  They  are  not  now,  as  in  feoclal  times,  qnuch  confi-j 
dered  as  reprefenting  the  tenets  of  their  baronies,  but  ratl^ef 
as  owners  themfelves  of  a  large  fliare  of  the  property  of  the 
kingdom.  An  idea  of  dignity,  wifdom,  impartiality,  and 
juftice,  being  therefore  annexed  to  their  pofieffions  ;  and  their 
honours  being  territorial,  their  honours,  like  thejir  t^rito- 
rics,  are  hereditary.  \  , 

^  In  a  fiate  there  are  always  perfoni  diftinguilhed  b^ 

<  their  birth,  riches,  or  honours  :  but  were  they  to  be  con* 

<  founded  with  the  common  people,  aqd  to  b^ve  only,  ^e 
•  weight'  of  a  fingle  vote  like  theYcfl^  the  corpmo.n  Tiberty 

S  *' would 
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*  would  be  their  flavery,  and  they  would  have  no  intereft 
^  Jn  fupporting  it^  as  moft  of  the  popular  refolutions  would 

*  be  againft  them.     The  fliare  they  have,  therefore,  in  tl» 

*  legiilature,  ought  to  be  proportioned  to  the  other  advan- 

*  tages  they  have  in  the  ftate ;  which  happens  only  when 

*  they  form  a  body  that  have  a  right  to  put  a  ftop  to  the 
^  enterprizes  of  the  people,  as  the  people  have  a  right  to 

*  put  a  ftop  to  theirs, 

*  The  body,  therefore,  of  the  nobility,  ought  to  be  here- 

<  ditary.     In  the  firft  place,  it  is  fo  in  its  own  nature  ;  and 

<  in  the  next,  there  muft  be  a  confiderable  intereft  to  pre- 

*  ferve  its  privileges ;    privileges  that,   in  themfelves,  arc 

*  obnoxious  to  popular  envy,  and,  of  courfe,  in  a  free  &ate> 
■*  are  always  in  danger  (157).' 

NOTE    [TTT],    p.  409. 

'T^HE  houfe  of  lords  wifely  propofed,  that  the  time  in 

which  the  parliament  was  not  to  be  diflblved,  (hould  be 

limited,  and  not  left  indefinite ;  ^  that  it  Ihould  not  be  dif- 

*  folved  within  two  yearsy  except  by  confent  of  both  houfes.' 
But  it  feems,  ^  it  was  not  to  be  imagined,  that  members  of 
^  parliament,  who  refided  from  their  houfes  and  conveniences, 
^  at  great  charge  for  the  fervice  of  the  public,  would  defire 
^  to  continue  longer  together,  than  the  neceffity  of  that 

<  fervice  ihould  require  (158}/ 


NOTE    [UUUJ,    p.  423, 

OOCRATES  ufed  to  fay,  that  although  no  man  under* 

takes  a  trade  he  has  not  learned,  even  the  meaneft ;  jkx 

every  one  thinks  himfelf  fufficiently  qualified  for  the  harikft 


(157)  Sp.  L.  b.xi.  c.  6. 

(158)  Lord  CLAk.  Hifi.  Rebel,  b.  Ui.  p.  2054 
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of  all  trades,  that  of  government  (159).  And  Sir  Wil- 
liam Blackstone  thus  expref&s  himfclf  on  the  fame 
fubjca;  *apprenticc(hipsareheldneceflary  toalmoftcYery 

•  art,  commercial  or  mechanical ;  a  long  courfe  of  reading 
«  and  ftudy  muft  form  the  divine,  thcphyfician,  and  the  praAi- 

*  cal  profeflbr  of  the  laws  :  but  every  man  of  fuperior  fortune 

*  thinks  himfelf  hm  a  legiflator.  Yet  Tully  was  of  a  dif- 
^«  ferent opinion:  «  it  is  neceffary,*'  fays  he  (160),  «♦  for 
«*  afenatortobe  thoroughly  acquainted ,  with  the  confti^ 
«  tutionj  and  this,  he  declares,  is  a  knowledge  of  the 
«  moftextenfive  nature;  a  matter  of  fcUnciy  of  diligence. 
^  of  refle£Hon  i  without  which  no  ienator  can  poffibly  be 
«  fit-for  his  office."    Black.  Com.  Introd.  f.  i.  p.  9. 

NOTE    [VVV],    p.  424. 

•  TlIT' ERE  the  executive  power  to  ordain  the  raifing  of 

public  money,  otherwife  than  by  giving  its  con- 
'  fent,  liberty  would  be  at  an  end ;  becaufe  it  would  become 

*  legifiative  in  the  moft  important  point  of  legiflation  ( 161 }.' 

An  union  of  the  legiflative  tod  executive  powers  only. 
Sir  William  Blackstone  feems  to  think,  ^  would  be  pro- 

•  dudive  of  tyranny  (162).'  And  indeed,  whether  we 
confider  the  form  of  the  government  which  has  been  fet  up  in 
America,  as  a  theory,  or  the  confequences  which  have  re- 
fulted  from  it  in  pradice,  we  are  equally  led  to  believe  the 
colonifls  muft  have  mifled  the  mark  widely,  if  they  aimed  at 
liberty.  No  lefs  than  a  defpotic  ftate^  furely,  could  have 
been  guilty  of  the  cruelty  they  have  exercifed  in  their  pro«- 
fcriptions  and  confifcations. 

(159)  Letters  on  the  Spirit  of  Patriotifm,  p.  i9. 

(160)  De  Leg.  iii.  18. 

(161)  Sp.  L.  b.  xi.  c.  6. 

(162)  Black.  Com.  b.  i.  c.  2.  p.  154.  See  Sp.  L*  b.  xi*  c.  6. 
qaoted  in  Note,  p.  291.  No.  22. 
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In  defpatU  ffates,  where  the  principle  of  the  government 
is  fear,  cruelty  may  poflibly,  foinetimes,  be  juftifiable)  yet 
even  there,  great  feverity  is  commonly  attended  with  great 
danger.  In  thofe  governments,  indeed,  either  the  eztieme 
of  lenity,  or  of  feverity,  is  to  be  dreaded  :  the  one  raifes  a 
(pirit  of  ambition,  the  other  of  revenge ;  equally  incompa'* 
tible  with  public  tranquillity.  Refpeding  the  firfl:^  fome- 
thing  has  been  faid  already  ;  and  with  regard  to  the  lattcf, 

<  it  is  a  perpetual  remark  of  the  Chinefe  authors,  that  the 

*  more  the  feverity  of  puniihments  was  increafed  in  their 
f  empire,  the  nearer  they  were  to  a  revolution  ( 163).* 

<  In  all,  or  almoft  all   the  government's   of  £«r^/,  it 

<  would  be  eafy  to  prove,  that  puniihments  have  increafed 
^  or  diminifhed,  in  proportion  as  thofe  governments  favour- 

*  ed  or  difcouraged  liberty  (164).' 

And  we  have  beft  the  authority,  that,  ^  as  foon  as  a  rv- 

<  public  has  compafied  the  deftruAion  of  thofe  who  wanted 

<  to  fubvert  it,  there  fhould  foon  be  an  end  of  exain[JeS| 

*  punifbments,  and  even  of  rewards. 
^  Great  punifhments,  and   confequently  great  change^ 

^  cannot  take  place,  without  invefting  fome  citizens  wx& 

*  too  great  a  power.     It  is,  therefore,  more  advifiible  m 

<  this  cafe  to  exceed  In  lenity,  than  in  feverity  ^   to  banib 

<  but  few,  rather  than  many;   and  to  leave  them   their 

<  eftates,  rather  than  to  make  a  great  number  of  confifca* 

*  tions.     On  the  pretence  of  avenging  the  repubfic*s  caufe, 
c  the  avengers  would  eftablifh   tyranny.     The  buflneis  is 

*  not  to  deftroy  the  rebel,  but  the  rebellion  (i65),' 

NOTE   [WWW],    p.  427. 

Tr\R.  PRICE,  at  the  end  of  his  Obfervations  on  CIri 

Liberty  ( 1 66),  informs  us,  that  «  in  a  committee  0 

«  the  American  congrefs  in  June  1775,  a  declaration  wai 

(163)  Sp.  L.  b.  VI.  c.  9.  (164)  Ibid. 

(165}  Ibid.  b.  xii.  c.  18. 
066)  Vol,  i.  p.  III.  5 A  edit. 
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*  drawn  up,  containing  an  offer  to  Great  Brirain,  .**  that 
^^  the  colonies  would  not  only  continue  to  grant  extraor« 
*^  dinary  aids  in  time  of  war,  but  alfo,  if  allowed  a  free 
^^  cemmerce,  pay  into  the  finking  fund  fiich  a  fum  an« 
*^  nually  for  100  years,  asfhould  be  more  than  fujBicient^  in 
^'  that  time,  if  faithfully  applied,  to  extinguifli  all  the  prefent 
<<-  debts  of  Britain.  Or,  provided  this  was  not  accepted^ 
^'  that,  to  remove  the  groundlefs  jealoufy  of  Britain,  .that. 
*^  the  colonies  aimed  at  independence,  and  an  abolition  of 
^<  the  navigation  zSty  which,  in  truth,  they  had  never  in* 
^<  tended ;  and  alfo,  to  avoid  all  future  difputes  about  the 
^^  right  of  making  that  and  other  a£ts  for  regulating  their 
**  csmmerse  for  the  general  benefit,  they  would  enter  into  a 
**  covenant  with  Britain  thzt  Jhc  JhouJd  fully  poffifs  and  ix- 
**  ircife  thai  right  for  \00  years  to  come^^^ 

He  adds,,  that '  though  this  refolution  only  offers  the  al- 
^  ternative  of,  either  a  free  trade  with  extraordinary  aids 
^  and  an  annual   fupply,    or  an  exclufive  trade  confirmed 

*  and  extended ;  yet  there  can  be  little  reafon  to  doubt, 

*  but  that  to  avoid  the  calamities  attending  the  conteft, 
^  both  would  have  been  confented  to ;  particularly  if,  on 

*  our  part,  fuch  a  revifal  of  the  laws  of  trade  had  been  offer* 

*  ed,  as  was  propofed  in  a  plan  which  he  mentions  of  Lord 
<  Shelburne. 

'  But,  it  feems,  the  refolution  was  not  entered  in  the 
^  minutes  of  the  congrefs  j  a  fevere  a£t  of  parliament  hs^^ 

*  pening  to  arrive  at  that  time,  which  determined  them  not 

*  to  give  the  fum  propofed  in  it/ 

NOTE    [XXX],    p.  427- 

*  tF  this  nation  fends  colonies  abroad,  it  muft  rather  be 

*  to  extend'its  commerce  than  its  dominion  (167)/- 
This  is  certainly  the  true  idea.     Increafe  of  dominion 

will  bring  no  increafe  of  liberty ;  but  the  advantages  wc 

(167)  Sp.  L.  b.  xix.  c.  27, 

L  1  %  enjoy 
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enjoy  may  be  much  increafed  by  'commerce.  Commerce 
may  bring  us  additional  bleiSngs  ;  diftant  territorial  domi- 
nions  may  weaken  us,  and  take  away  thofe  we  already 
pbflefs(i68}.  Nature,  which  has  marked  out  our  boua- 
daries,  if  we  would  attend  to  her  precepts,  has  taught  us 
this  teflon ;  and  experience  has  ftrongly  confirmed  it.  Com- 
merce only  ought  to  be  the  chpEt  of  our  diftant  con* 
medUoAS ;  and  if  force  fliould  be  found  nece&ary  to  fupport 
and  preferve  it,  nature  has  fo  direded,  that  it  fliould  be 
ufed  to  acquire,  not  territorial  dominions,  but  the  dominioa 
of  the  fea.  This  is  the'  true  empire  which  ought  to  be 
aimed  at.  Here  we  fhoold  employ  our  flrength,  and 
ete&  our  forts  and  cafties  (169) ;  for  this  form  alliances : 
here  only  a  foreign  force  can  materially  zSkA  the  main 
fA)]eSt  of  the  Englifli  government;  that  is,  the  liberty  of 
enjoying  in  peace  the  good  things  which  England  affiuds, 
and  the  liberty  of  acquiring  nature's  gifts  to  other  countries 
by  commerce.  But  we  fiiould  tak^  care^  that,  in  feeking 
after  fupcrfluities,  we  lofe  not  the  neceflaries  of  life ;  and 
how  formidable  foever  our  force^  it  ought  never  to  be  ex- 
erted ki  an  hoftile  manner,  on  trivial  occafions, 

*  The  life  of  governments  is  like  that  of  a  mam     The 
latter  has  a  right  to  kill  in  cafe  of  natural  defence  ;  the 

*  former  have  a. right  to  wage  war  for  their  own  pre- 

*  fcrvation. 

*  The  right,  therefore,  of  war  is  derived  firom  neceffity 
'  'and  ftri<a  jufticei  If  thofe  who  dired  the  confcience  or 
^  counfels  of  princes  do  not  hold  by  this,  all  is  und^me. 

*  It  is  true,  that  among  focieticsi  the  right  of  natural 
«  defence  carries  along  with  it,  fometimes,  the  neceffity  of 

*  attacking ;  as,  for  inflance,  when  one  nation  fees  that 
^  a  longer  peace  will  enable  another  to  deftroy  her  j  and 

(16S)  See  Ibid,  b.viii.  c.  169 17, 189  I9«20.     b.  ix.c.6,7>8« 
and  b.xix.  c.  27. 
(169)  Sp.  L.  b«  xiii.  c.  J7.  and  b,  xix.  c,  27. 

«  that 
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*  that  to  attack  that  nation  inftantly,  is  the  only  way  to  pre* 

*  vent  her  own  dcftruftion.     But  if  princes  proceed  on  ar-, 
•.bitrary  principles  of  glory,  convenicncy,  and  utility,  tor- 

*  rents  of  blood  will  overfprcad  the  earth  (170).* 

If  rapine  Ihould  be  the  objed  of  the  kings  of  the  earth, 
ivhat  are  they  better  than  pirates  and  robbers  ?  'They  have 
greater  power,  but  does  that  give  them  greater  right  to  do  ill  i 

•  Above  all,  let  them  not  avail  thcmfelves   of  any  fuch 

*  idle  plea  as  the  glory  of  the  prince  ;  his  glory  is  nothing 

*  but    pride ;     it    is    a    paffion,     and    not    a    legitimate' 

*  right  (171)/ 

The  ardeftt  love  of  glory^  which  is  cried  up  fo  much 
by  many  authors,  is,  according  to  another  writer,   *  no- 

*  thing  more  than  an  ardent  d^fire  of  committing  flaughter, 
^  in  order  to  make  afterwards  a  boaft  of  it  (172}.' 

Several  writers,  neverthelefs,  dazzled  with  the  glare  of 
military  exploits,  and  the  brilliancy  with  which  fome  of 
them  have  been  recorded,  have  fancied,  as  the  laft  men« 
tioned  author  dbferves,  that  *  the  governnients  •  of  Rome 
«  and  Sparta  are  the  only  ones  fit  for  us  to  imitate  j'  not 
conJidering,  that  there  is  an  eflential  difference  between 
thofe  governments  and  that  of  Englancl.  Sparta  depended 
for  her  prefervation  on  military  glory  :  war,  therefore,  was 
the  $lye£f  of  the  government  of  Sparta.  Increafe  of  domi- 
nion was  the  view  of  Rome.  But  the  dire^  end  of  the  Eng- 
lifh  conftitution,  as  has  before  been  obferved,  is  i;iB£a- 
TV  (173)- 

What  bk)od  and  treafure  have  been  formerly  wafted  in 
Don  Quixote  fchemes  of  preferving  the  balance  of  power  in 

(170)  Ibid.   b.  X.  c.  2. 

(171)  Sp.  L.  b.  X.  c.  2. 

(172)  DeLoLMBy  Conft*  £ng,   b.ii,  €.5.  p.  242. 

(173)  Sp.  L.   b.  xi.  c.  5. 

Europe, 


5i8  NOTES. 

Europe;    *  in  fccuring  the  Dutch  barrier,    reducing  dtf 

*  French  monarchy,  fettling   the  Spani/h  fucceffion,  fup- 

*  porting  the  houfeof  Auftria,  maintaining  the  liberties  of  Ac 
€  Germanic  fiody,  and  other  purpofes  (I74)  f  though  its 
manifeft,  that  in  order  *  to  prefervc  the  principles  of  the 

*  eftablifhed  government  in  any  country,  the  ftate  inuft  be 

*  fupported  in  the  extent  it  has  acquired  ;  that  the  fpirit  of 

*  the  ftate  will  change  in  proportion  as  it  contrads  orex- 

*  tends  its  limits  (175)  ;'  that  *  the  attempting  to  make 

*  conquefts,  ruined  all  the  republics  of  Greece  (176);* 
and  *  that  it  is  proved  from  the  hiftory  of  mankind,  that 

*  to  conquer,  or  be  conquered,  has,  in  elFeft/  been  genc- 

*  rally  the  fame  (177)/ 

Can,  therefore,  any  thing  lefs  than  fdf-prefervationjuftif|r 
England  engaging  in  war  ?  Every  other  pretence  feetns  to 
be  fallacious,  and  injurious  both  to  the  prince  and  die 
people.  A  fadion,  as  in  the  reign  of  Charles  I.  may  w'lfh 
to  embroil  the  king  in  difficulties,  in  order  afterwards  to 
take  advantage  of  his  diftrefs :  but  if  a  king  of  England 
would  wifli  to  be  eafy  and  happy,  he  ought  to  leilen,  and 
not  increafe,  the  b^^dens  of  his  people.  And  the  people 
themfelvcs  ihould  confider,  whether  a  war  was  ever  yet 
concluded  without  additional  taxes, 

(174)  Black.  Com.  b.  i.  c.  8.  p.  326, 

(175)  Sp.  L.  b.  viii.  c.  20. 

(176)  Justamond's  Tranilat.  of  Abbe  R etna l*s,  Hift.  of 
the  Setclem.  and  Trade  in  the  Eaft  and  Weft  Indies,  vol.  iv.     ' 
b.  xix.  p.  428. 

(177)  Dr.  Ferguson's  Hift.  of  Civ.  Society,  part  if.  f.  5. 
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